NATIVE TITLE - AN EXCEPTION TO
INDEFEASIBILITY AND A GROUND
FOR INVOKING THE DEFERRED
INDEFEASIBILITY THEORY

Ulla Secher

ABSTRACT

Neither the Native Title Act 1993 (Cth) nor the various State and Territory
real property Acts adequately address the effect upon native title of the
administrative act of registering an instrument creating or affecting ordinary
(non-native title) interests in land under the Torrens system of land
registration. The possibility that native title qualifies the concept of
indefeasibility of title in two situations is examined in this paper. The first
possible qualification relates to whether ar not registration of a statutory grant
of land made pursuant to land rights legislation attracts the indefeasibility
provisions of the Torrens statutes vis a vis native title. The second possible
qualification stems from the Federal Court decision in Hayes v Northern
Territory. It relates to whether or not registration of an invalid ‘previous
exclusive possession act,” which is relied upon to confirm the extinguishment
of native title, confers an indefeasible title on the registered proprietor in
relation to native title. The practical legal implications of classifying native
fitle as an exception to indefeasibility and as a ground for invoking the
deferred indefeasibility theory are considered. Two theoretical rationales
underlying a native title exception to indefeasibility are also suggested.

INTRODUCTION

It is trite law that until the decision of the High Court in Mabo and Others v
State of Queensfand (No.2)' native title’ was not a recognised part of

LLB{Hons) JCU, Barrister of the Supreme Court of Queensland; Lecturer in Law, James
Cook University; PhD candidate, University of New South Wales. The author would like
1o thank Dr H.A. Amankwah for valuabie comments on earlier drafts of this paper. The
basis for this paper is a suggestion from Brendan Edgeworth that a concept from the
author's PhD thasis be developad further,

11992} 175 CLR 1- hereafler referred to as ‘AMabo.” Mabo has also bsen reported in the
following sarvices: 65 ALIR 408; 107 ALR 1.

"

‘Native title’ is ths term most commonly used in cases asising from disputes in Africa and
the Amerizas. In Mabo, Brennan |, as he then was, uses this term; Deane and Gaudron J]
use ‘common law native titie; Toeohey uses ‘traditional title’ and Dawson | uses
‘aboriginal title’.
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Australian land law.” From a property law perspective, the importance of the
decision in Mabo is that rights in land® which are not derived from the
doctrine of tenure were, for the first time in Australia’s legal history,
recognised by the common law.” Parliament’s acceptance of the High Court’s
ruling and the codification of the Mabo definition of native title in the Native
Title Act 1993 (Cth)® provides a statutory basis for accommodating this new
source of title within Australian land law. This new dimension to Australian
landholding has thus attained legislative status in much the same way as the
doctrine of tenure has under the various State and Territory real property
statutes.”

The general policy of the NTA has, however, always been to ensure that, in
the case of inconsistency, ordinary (non-native} title prevails over native titie?
Nevertheless, neither the NTA nor the real property Acts® adequately address

Attorney-General v Brown (1847} Legge 312; 2 3CR App 30: Milirpum v Nabalco Piy
Led (1971) 17 FILR 141 (The Gove Land Rights Casel- a decision by Justice Blackburn, a
single judge of the Northern Territory Supreme Court, in which his Honour concluded
that the ‘doctrine of cormmunal native title .. [dic] not farm, and hald] never formed, part
of the law of any parr of Australia® (at 244-245),

Although at least three members of the majority of the High Court in Mabo held that
native title is an interest in land (see Brenran | at 31}, the majority of the Full Federal
Court in State of Western Australia v Ward [2000] 170 ALR 159 considersd thal native
ritle constituted meraly a ‘bundle of rights’ (see Beaumont and von Doussa )} at 185).
Howaever, the majority did conclude that ‘1o describe native tide as a bundle of rights is
not to deny the possibility that in a particular case the righis and interests may be so
extensive s to be in the nature of a proprietary interest in land’ a7 186-187). See alse Pt
HE, section entitled ‘The Equitable Proprietary Nature of Native Title', infra.

It was assumed that when Great Britain estahlisher! colonies in Australia, title to all the
lands within those colonies immediately vested in the Crown and thar no one could
acquire a valid title 1o those lands save by Crown grant: R v Stesf (1834) Legge 65;
Attornev-Ceneral v Brown (1847) Legge 312 at 316-7. This assumption is, of course, no
longer part of the common law of Australia: Mabo. See alse the Native Title Act 1993
(Cthy and complimertary statz native title leg'station, which codify the Mabo definition
of rative fitle, and represent staturory recognition of rights 'n land which arise in some
way other than by Crown grant.

Hermafrer referred to as the 'NTA’. See derinition of ‘native Litle’ ins 225 of the NTA. The
NTA was designed to establish a national scheme of rarive title and although it
contemplates, it does not require, complementary State and Territory legislation (ss 5 and
8 of the NTA)L All States and Territories have, however, emacted legisiation
complamentary ta the NTA, so that thera now exists a nationally consistent approach to
native title. Because Stale and Territory native Gtle legislation is valid only so far as it is
capable of operating concurrently with the Commonweaith Act 5 8 of the NTA), the
discussion in this paper will focus on the scheme of the NTA.

See for eg Property Law Act 1974 (Qld), s 20, 27,

For the purposa of confirming the effect of previous non-axclusive possassion acts, even
whare a lease invoives the grant of rights thal ara consistent with native title rights, the
rights of the lessee, although not technically extinguishing the native title rights, prevail
over the native tite rights: s 23G(T) ) af the NTA.

The relevant enactments which give effect to the Torrens svstem of land ownership in
each of the Ausiralian slates and territones are: Land Titles Act 1925 (ACT); Real Property
Act 1900 (NSW): Real Property Act 1888 (INTY; Land Titfe Act 1994 (Qld); Real Property
Act 1B86 [SA); Land Titles Act 1980 {Tas); Transfer of Land Act 1938 Vic)l: Transfer of
Land Act 1893 (WAL
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the effect upon native title of the administrative act of registering an
instrument creating or affecting ordinary (non-native title} interests in land
under the Torrens system of land registration. This situation is, of course, not
unusual. indeed, it has been observed that:"

[nlo other part of Torrens system law has created such diversity of judicial
and academic opinion as that concerned with indefeasibility and the
effect of registration under the Torrens Act. The principal reason i3 that
this is the point at which the doctrines of the general law and the Torrens
statutes meet most forcefully; from earliest times it has proved to be the
flashpoint.

It is in this context, therefore, that native title potentially qualifies the concept
of ‘indefeasibility of title” in two situations and, in practical terms, prevails
over ordinary (non-native) title.’”

The first possible qualification to the concept of indefeasibility relates to
whether or not registration of a statutory grant of land made pursuant to land
rights [egisiation attracts the indefeasibility provisions of the Torrens statutes
vis a vis native title. The original NTA did not resolve the effect on native title
of all past grants of interests in land; rather, it applied only to those acts
which would have been invalid because of the existence at the time of native
title."* Accordingly, if the effect of the Racial Discrimination Act 1975 (Cth)"

O.J. Whalan, The Torrens Svstern in Ausiraiia (Law Book Co, Svdnsy, 1982), p 297.

Torrens used this phrase in his own pook on the Real Property Act 1858 (Al R.R.
Torrens, The South Australian System of Convevancing by Registration of Title (Ragister
and Observer General Printing O ces, Adelaide, 1859), » 9. The phrase wag included in
the heading 10 the paramountey provision in the Beal Property Amendment Act 1858
(SA), 5 20, and 15 now included in the following Australian lagislative provisions: Real
Property Act 1886 (SA), 5510, 69 Land Tide Act 1994 (Qld;, 55 38, 184, 185; Land Titles
Act 1980 (Tas), s 40.

it is worth noting that whether native title can give rise 10 a registrable Totrens interest or
whether native title can be protecied by 2 cavaat rermain unclear. Sir Robert Richard
Torrens, the foundar of the Torrens syvstemn, wou'd not, of course, have thought about
thesa problems. Peter Butt has observed that ‘[clifferences of opinion existed between the
various judgzes [in Mabo] about whether native {itle constituted ar interest in fand. Somea
thought it did; cthers thought it dic nat. This issue is imporan: for proparty lawyers,
since it will determine whether native titde can be protected by caveat™ P. Buit, The
MNative Title Act: A Praperly Law Perspective’ (1994) 68 Austrafian Law Journal 283, 286,
See also n 4 supra. It has been convircingly argued thas, with the emactment of the NTA
and complementary State and Territory legislation, Australia has placed native titie within
the hierzrchy of equitable and Torrens interests in land. Accordingly, Australian law
makes il nossible for the recognition of mative title as an interzst in land capable of
supporting a Torrens systemn caveal: P. Babie, 'Case Noter jamos Smith indian Band v
Saskatchewan (Master of Titles) - |s Native Title Capzble of Supporting a Torrens Caveat?’
£1995) 20 Mefhourne University Law Review 388. The issue can, therefore, be reduced
to whether or nol, in a particular case, native Utle does n fact constitute an interest in
fand for Torrens purposes? Consequently, and in accordance with Sherstobitoff JA's
judgment in James Smifth (ndian Band v Saskatchewan (Master of Titles) (1995) 123 DLR
f47hy 280 ar 287, dererminations ¢f the caveatability of native Utle should be allowed to
crocesd on a case-by-case basis.

NTA, § 228, Under the common law doctrine of axinguishment, as formulaied by the
High Court in Mabo, native Litle can be extinguished by government action, whether
legislative or executive, provided i1 reveals a clear and plain intention to extinguisa
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would have been to invalidate grants or interests over land which was subject
to native title, such ‘past acts’ were validated. Whether or not native title was
thereby extinguished depended upon the kind of interest created in the past.'”
Notwithstanding the past acts regime, howaver, the NTA expressly provided
that it did not affect the righis or interests of any person held under
Commonwealth land rights legislation,’® including the Aboriginal Land Rights
(Northern Territory) Act 1976 (Cth).'” Since this express declaration continues
to apply to the NTA as amended by the Native Title Amendment Act 1998
{Cth),”® statutory title holders are also not affected by the new intermediate
period act and future act regimes.’ Although this is no doubt a legislative
atternpt to ensure that statutory rights prevail over, and thereby extinguish,
native title rights, the issue is whether this resylt is in fact achieved? Put
differently, the issue, which is examined in Part |, is whether the existence of
native fitle in such cases constitutes an example of the overriding statute
exception to indefeasibility in the context of statutory grants,

The second possible qualification to the concept of indefeasibility, and
potentially raising wider legal implications than the first, stems from the
Federal Court decision in Haves v Northern Territory.* The decision in
Hayes highlights two important issues: does registration, of itself, confer an

native title, Such extinguishment dogas not revive after the relevant government ac ceases
to have effect and does not give rise to a claim for compensatory damages. The
conclusion of the majority of the Court on the compensation issue was, howeve:, made
expressly subiect 1o the operatian of *he Racial Discrimination Act 1975 (Cthy (RDA].
Because the RDA commenced operation on 31 Cctober 1975, uncertainty exists ac to
the validily of government actions since that date, particularly grants of interests in land,
over land which is subject to native title. It is arguable thar the RDA invalicates Crown
grants made since the commencerment of that Act on the basis thal such grants had the
effect of extinguishing native title without compensation in circumstances wherz the
grants would not have extinguished other Interests without compensation and therefore
had 2 discriminatory effect in relation to a numan right 10 own property and not to be
arbitrarily deprived of it. The reasoning in Mabo v Queensiand (No 1) (1988) 166 CLR
186 and commen:s by some members of the Court in Mabo in relation to the operation
of the RDDA in general {see esp, Mabo a1 13 per mMason CJ and MeHugh ) suppor such a
view. See also P. Butt, “The Native Title Act & Proverty Law Perspectiva’ {1994) 68
Australian Law journal 285, 287-288; and Anormey-General’s Department, Native Title:
Legislation with Commentary by the Attarney General’s Practice (AGPS, Canberra, 1994)
pp C6-C7.

Hereafter referred to as the 'RDA".

NTA, 515,

% NTA, 5 210,

o NTA, s 210(c).

Heraafter referred 10 as the ‘NTAA'.

The grant or vesting of any tvpe of interest Tor the benefit of Aboriginal pacple or Torres
Strait lslanders is also specifically not a previous exclusive possession act for the puroose
of the confirmation provisions of the NTA: 5 23B(S) of the NTA. Se= n 97 injra. Statutory
title holders are also not affected by an act that causes jand or waters 10 be held by or for
the benefit of Aboriginal peoples and Torres Strait Islanders: NTA, ss 16, 22C and s
233(3xa cefinilion of “uture act’ and 5 252 definition of “Aboriginal/Torres Strait [slander
land or waters.’ See text accompanying nn 57 and 58 jnfra.

11999 FCA 1248, Federal Court of Australia, Oiney J, 9 Sestember 1999,
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indefeasible title on the registered proprietor of any interest in land vis a vis
native title? And, if it does, does indefeasibility apply immediately on
registration or not? In particular, although the original NTA was silent on the
effect of previous valid government acts on native title, the amendments
made by the NTAA sought, inter alia, to confirm that native ftitle is
extinguished by the grant of valid ‘exclusive’ tenures and extinguished fo the
extent of any inconsistency by the grant of valid ‘non-exclusive’” agricultural
and pastoral {eases.”’ However, it may be asked: what if the relevant act
relied upon to confirm the extinguishment of native title is invalid, yet
registered- can registration of the act cure the defect such that the registered
interest will prevail over native title rights? This issue is discussed in Past (1.
Parts 1l and 1V analyse the conclusions reached in Part ll, with Part 11l offering
two possible theoretical rationales for the conclusions and Part 1V considering
their practical implications.

PART §: NATIVE TITLE AS AN EXCEPTION TO INDEFEASIBILITY
OF TITLE IN THE CONTEXT OF STATUTORY TITLF

Statutory Title and Native Title: 1975-1994

Although the NTA expressiy provides that it does not affect the rights or
interests of any person held under Commonwealth land rights legislation,™
including the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth),™
the definition of native title includes rights and interests which have been
‘compulsorily converted into, or replaced by, statutory rights and interests in
relation to the same land or waters that are held by or on behalf of Aboriginal
peoples or Torres Strait Islanders.”* Where statutory grants made pursuant to
land rights legislation between 1975 and 1894 might be invalid because of
the existence of native title, the grant would attract the NTA’s validation of
past acts provisions. However, because freehold and leasehold grants that
benefit Aboriginal peoples or Torras Strait Islanders are expressly excluded
from Category A and B past acts, the only categories of past acts under the
NTA that can extinguish native title, the ‘non-extinguishment’ principle
would apply to such grants.” Furthermore, the non-extinguishment principle
would only apply to the extent that the statutory grant is inconsistent with the
continued existence, enjoyment or exercise of the native title rights and
interests.”

o As part of the confirmation process, therefore, the NTA distinguishes between ‘exclusive

possession acts” and ‘non-exclusive possession acts’ to determine the consequences of
the confirmation of the effect of valid government acls on native tiile.

2 NTA, 5210

3 NTA, s 2100,

NTA, s 223 definition of ‘native tite’, esp subs (3.

Statutory srants would arobabiv be classifiad as Category D past acts.

NTA, 5 238 dafinition of ‘non-extinguishment principle.” Under the non-extinguishment
principle, aithougn an act affects any native fitle in relation 0 the land or waters
concerned, the native title is not extinguished, either wholly or parthy: NTA, s 238(2). I
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Accordingly, at most, the native title rights would be suspended, and,
therefore, would be capable of reviving upon expiration of the statutory
title.”” However, the common law position in such a situation is that a grant
of land, which is subject to native title, to a Land Trust pursuant to the
Aboriginal Land Rights (Northern Territory) Act 1976 (Cth)** does not
extinguish native title because such a grant is consistent with the preservation
of native title; ‘indeed, the two co-exist harmoniously.”** Maoreover, although
the rights and obligations that flow from a grant of fee simple to a Land Trust
are not precisely identical with the incidents of native title, precise
correspondence is not necessary.*” Consequently, the non-extinguishment

the act is wholly inconsistent with the continued existence, enjoyment or exercise of the
naiive title rights and interasts, the native title continues 10 exist in its entirety but the
rights and interests have no effect in relation 1o the act: NTA, 5 23830, If there is partial
inconsistency, native ltle continues to exisl in its entirety, but the rights anc interests
have no sfiect in relation to the acl o the extent of the inconsisiency: NTA, s 238(d), If
the act or its effects are subseqguently removed or atherwise cease to operare, whether
wholly or partialiy, the native title rights and interests again hava effect, either whoily ar
o the extent of the removal or cessation of the act NTA, ss 238(6) and (7. An example
of the operation of 5 238 is provided in subs (81,

]
~r

For example, where the freehold or ‘easehold is surendersd or compulsorily acquired by
the government.

= This Act was based upon recommendations in the final report of Mr Justice A E
Woodward as Commissioner to inquire inlo and report upon, inter aiig, the appropriate
means 1o recognize and estzblish the traditional rights and interest of Aboriginals in, and
in relaon to, lang: Aboriginal Land Rights Commission, Second Report (AGPS,
Canberra, 1974}, The Act and the legislative schemea for making and processing land
claims have been considered bv the High Court and the Federal Court in a number of
cases, including the following High Court Declsions: R v Tooheyv, Ex parte Attornoy-
Ceneral (NT) {1960) 145 CLR 374: R v Toohey; Ex parte Northern Land Council {19871
121 CLR 170; Meneling Station; R v Toohey, Ex parte Stanton (1982) 57 ALIR 73; R v
Kearney: Ex parte Northern Land Coundi! (1984) 158 CLR 363; R v Keamey; Ex parle
Japanangka (1984) 1538 CLR 395; & v Keamev; Ex parte Jurlama (1984 156 CLR 416;
Minister for Aboriginal Affairs v Peke-Wallsend Lid (1986) 162 CLR 24 and Mabo.

Pareroultja v Tickner (1993) 42 FLR 32: (1993} 117 ALR 206, 218 per Lockhart J, with
whom Whitlam and O'Loughlin |] agreed: see also 214217, The Full Federal Court
considered that, notwithstanding that grants of freehold may extinguish native title,
varicus statemarts in Mabo (st 111 per Deane and Gaudron )); at 196 per Tochey [)
compelled a differenl conclusion in respect of frechold grants under land rights
legisiation: at 213-216, 218. An applicstion for special leave 1o appeal to the High Courl
was refused by a majority of the Court on 13 April 1993 (Deane and Gaudron ]}
dissenting). However, the Chief Juslice, tpeaiking for the majority, expressly stated thar in
refusing special leave, the majorily wera “not 1o be taken as necessarily agreeing with the
conclusion of the Full Court that the gran! of an estate in fee simple 10 a Land Trust under
the Abariginal Land Rights {Northem Territory) Act 1976 (Cth) is consistent with the
preservation of native title 1o the lard the subject of the grant”s Pareroultia v Tickner No.
$1536 of 1993, 12-13 Aprit 1993; Casenate: Pareroultja and Others v Tickner and Others
No 5156 of 1993 {1894) 2(68) Aboriginal Law Bull=tin 25,

i Parercultia and Others v Tickner (1993) 717 ALR 206, 2158, per Logkhart |, with whom

Whit:arn end O'Loughlin concurred. This point is iliustratec by the judement of Brennan
Iin Qerhardy v Brown (1985) 139 CLR 70, 71716: ‘Although there is no precise
correspondence between the rights and powers conferred on Pijantjatiaras by the Land
Rights Acl and the traditional rights and cbligations of Pitianijatjaras or of patticular
Pitjanyjatyara groups with respac 1o their clan teritory or “country”, the rfohis and
powers conferred upon Pifjantjatiaras ara suficient to permit the use and management of
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principle would have no inconsistency to apply to.”' On this interpretation,
native title rights would continue to have effect for the duration of the term of
the statutory grant.”* This conclusion would also be applicable to reserves
created for the benefit of Aboriginal people and to the grant of titie under
Deeds of Grant in Trust,*

Nevertheless, the express declaration contained in the NTA, that the Act does
not affect rights held under land rights legislation, may bhe a legislative
attempt 10 ensure that statutory rights prevail over native title rights, and
thereby effectively extinguish native title, albeit technically only temporarily,
in such cases. It must be pointed out, however, that even if this is the
intention, such a result would not be achieved since the common law
position in this context supports the non-extinguishment of native title. At
common law, the rights of a statutory grantee do not enjoy a superior status
to those of a native title holder as ‘the two co-exist harmoniously.*
Accordingly, the fact that native titie rights continue 1o have effect during the
statutory grant would not ‘affect’®® rights held under the statutory grant.®

the lands in such a way a5 1o allow their traditional relationship with their country to be
enjoyed and their traditional pbligations in respect of their country 1o be fulfilled.’

# Cf G. Neltheim, ‘Native Title and Statctory Title' in M.A. Stephenson (ed), Mabo: The

Native Title Legisfation - A Legislative Response to the High Courts Decision,
(University of Queenslang Press, Quesnsland, 1995, p 195,

See also Pareroultja and Others v Tickner {19932) 117 ALR 206, 215, per Lockhart 1, with
whom Whitiam and O'Loughlin concurred. Note that the long title of the Aborigina!
tand Rights (Narthern Territorvi Act 1976 (Cth) describes it as: “An act providing for the
granting of Tradnional Aboriginal Land in the narthern Territory for the benefit of
Aboriginals, and not for other purposss.’ Thus, the Act vests ownership of fands in
Aboriginal peaples upon the assumption that the ‘indigenous relationship 1o land was a
reality, deriving fram the laws of the particular peoples concerred, so that the primary
function of the legislation was 1o provide recognition of, and protection for such rights
and imterests under Australian law. G. Nettheim, ‘Native Title and Statutory Title' in
Maba: The Native Title Legislation, oo cit (n 31), p 184; ses also Pareroultia and QOthers
v Tickner (19935 117 ALR 206, 2110 e seq, per Lockhart | {with whom Whitlam and
O'Loughlin JI agreed). Other land rights Acts are not, however, of this nature.
Importantly, fand rights legisiation that confers title other than on the basis of traditional
rights in relation to land will not necessarily be consistent with native title.

a2 For example, pursuant to the Lang Act 1962 {Qldl. in Mabo, the plaintiffs asked for a

declaration that it would be unlawfy! for the Queensland Government to grant title
pursuant to a Deed of Grant in Trust 2s such title would extinguish native title ard,
consequently, be invalid because of tha RCA. The High Court refused to grant the
declaration on the ground that lhere was no evidence that the Covernor General
intended to grant such title: Mabo 2t 74 per Brennan J: 119-120 per Deane and Gaudron
J}. Accordingly, the aueslion whether the grant of tite under Deeds of Grant in Trust is
suffictently inconsistent with native title to extinguish it, remains open. For an account of
the trearment, by the mzjority judees, of the potential application of the RDA to title
granted pursuant to a deed of grant in trust, see G, Netheaim, ‘Native title and Statutory
Tide, in Mahbo: The Native Title Legislatian, op <ft (n 31}, pp 187-189.

Pareroultja and Others v Tickner {1993) 117 ALR 206, 218, per Logkhart ], with whem
Whitlam and O toughlin |} concurrad.

&)
e

An act affects native title if it exsinguishes the native title rights or imerests or i it is
otherwise wholly or partly inconsistent with their continued exisience, enjovment or
pxercise: NTA, s 227,
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A New Exception to Indefeasibility of Title?

The above analysis is important, because it illustrates that the existence of
native title constitutes a possible new exception to indefeasibility of title.
Atthough a statutory grant of land under the Aboriginal Land Rights (Northern
Territory) Act 1976 (Cth) is in practice registered under the Real Property Act
1886 (NT), and therefore has the benefit of the indefeasibility of title
provisions, because native title is not extinguished by such grant, and
because the NTA expressly provides that native title is not able to be
extinguished contrary to the Act”” native fitle will be preserved despite
registration of the statutory title.

Whether the existence of native title in such cases constitules a new
exception to indefeasibility per se,*® or whether the NTA is an exampie of the
overriding statute exception to indefeasibility in the context of statutory grants
15 unclear.®® It is suggested that the NTA overrules or effectively repeals the
Northern Territory Torrens statute in the limited context of statutory title and
thereby subjects the registered statutory title holder to the native title interest
although not noted on the register.”” The basis for this view is the decision in
Attorney-General (NT) v Minister for Aboriginal Affairs,” where it was held
that in the case of a conflict between relevant provisions of the Aboriginal
Land Rights (Northern Territory) Act 1976 (Cth) and the operation of the
indefeasibility provisions of the Real Property Act 1886 (NT), the Real
Property Act, being an earlier law of the Northern Territory, could not confer
an indefeasible title which would operate inconsistently with the later land
rights Act, a law of the Commonwealth, unless the Commonwealth
legislation was stated to be subject to the provisions of the Northern Territory
Act.™

The NTA provides that native title is subject to the general laws of Australia,

e Pareroultja and Qthers v Tickner (1993} 42 FLR 32,
Y NTA. 511,

Since the Federal Court decision in Haves v Northern Territory [1999] FCA 1248,
however, it appears that native title per se could be & new exception to indeleasibilivy.
see Pert 1l infra.

In all jurisdictions, provisions of the Torrens statutes are cacable of being overruied or
repealed by a later statute when or ordinary prinziples of statutory interpretation the later
statute aflects the Torrens legislation oy subjecting the registered proprietor 10 inter2sis
nol noted on the register: South-ELastern Drafnage Board (SA) v Savings Bank of South
Australiz (1939, 62 CLR 6C3; Milier v Minister of Mines [1963]) AC 484 (PC); Pratien v

‘arringah Shire Counci!l (1969 90 WN (Pt 1) INSW) 134 and Travinto Nominees Pty Lid
v Vlartas (19731 129 CLR 135, See also A | Bradbrock et al, Australian Real Property
Law (LBC information Services, Svdney, 1997, [4.65] - [4.67]; P. Butt, Land law (LBC
Informatior Services, Sydney, 19967, p 532.

= South-Eastern Drainage Board {5A) v Savings Bank of South Australia (1939) 62 CLR 403;

MHfer v Minister of Mincs [1963] AC 484 (PCy; Pratten v Warringah Shire Councif (1969}
Q0 VN (NSW) CPE 1) 134 11969] 2 NSWLR 161; Attorney-Genaral (NT) v Minister for
Aboriginal Affairs (1990) 90 AR 59,

B (1990) 90 ALR 59,

Attarnev-Ceneral (NT) v Minister for Aboriginal Affairs (1990 90 ALR 58,
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inciuding State and Territory laws which are consistent with the NTA.* Since
the effect of the NTA is to either extinguish native titie or suspend native title
for the term of an inconsistent interost, the NTA ensures that ordinary title is
given primacy over native title. By implication, therefore, the NTA is subject
to the various Australian state and territory Real Property Acts and the general
principle that the registered proprietor has an indefeasible fitle to land
pursuant to the Real Property Acts is maintained. However, since the NTA
expressly provides that nothing in the Act affects the rights or interests of any
person under land rights legislation,™ statutory title 15 excluded from the
NTA's implied subjection to the Real Property Acts and, conseguently, the
Real Property Acts rannot confer an indefeasible title on statutory titleholders
as this would operate inconsistently with the NTA

Statutory Title and Native Title: 1994- 1996 - Validation of Intermediate
Period Acts®

Prior to the High Court decision in Wik Peoples and Thayorre People v
Queensland,” it was assumed that the grant of a lease, including a pastoral
lease, extinguished native title.” The pre-Wik presumption that leases
extinguished native title had the consequence that during the period between
the commencement of the original NTA (1 January 1994) and the date of the
High Court’s decision in Wik (23 Decembar 1996}, governments did acts and
made grants in relation to leasehold land without observing the future act
regime and procecures set out in the original NTA. The post-Wik possibility
of the co-existence of native title rights and interests with those under a
pastoral lease meant, however, that titles granted or acts done by
governments over existing ar former pastoral lease land since 7 January 1994
on the assumption that native title had been extinguished by those leases,
were potentially invalid if native title was proven to exist. Because the
Commonwealth Government did not believe that ‘invalidity [was] the
appropriate consequence for acts done and grants made on the basis of a
legitimate assumption subsequently proved wrong,* the Wik decision
necessitated a major reassessment of the effect of the original NTA’'s future act

NTA, 5 8.
M NTA, s 210.

As a resuit of the commor law paosition espoused in Pareroultfa and Others v Tickner
{1953) 117 ALR 206.

This scheme achieves Point 1 of the 10 Point Plan: ‘Legisiative action will be taken to
ensure that the validity of anv acts or grants made in relation to non-vacant crown land in
the period between the passage of the MNative Title Act and the Wik decision is put
bevonc doubt’

46

(1996) 187 CLR 1 - hereafler referred Lo g3 "Wik', Wik has also bzen reported in the
following services: 71 ALJR T73; 147 ALR 1,

e An assumption reflecied in the Preamble to the NTA and NTA provisions such as s 47,

See however the views of Amankwan and Reynolds 1o the comtrary cited in P Butt, Land
Law, op citin 39), p 889,

Tha Parliament of the Commonweslh of Australia, the Senzte, Native Title Amendment
Bill 19497 - Explanatary Memorandurn {Commonwealth Governmrert Printer, Canberra,
1997}, pp 23-24,
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regime. The amended NTA™ responds to the invalidity of titles granted or
acts done over co-existing native title on certain land in contravention of the
original NTA ‘future acts’ regime by validating those grants and acts if they

r R

come within the definition of ‘intermediate period acts’.

Conformably with the approach adopted in the original NTA for the
validation of past acts, the effect of a validated intermediate period act on
native title rights and interests depends upon the kind of interest created by
the particular intermediate period act.”® For this purpose, the validation
regime for intermediate period acts mirrors the classification of validated past
acts. Because freehold and leasehold grants that benefit Aboriginal peoples or
Torres Strait Islanders are expressly excluded from Category A* and B*

50 New Division 2A of Part 2 of the NTA was introduced by the NTAA to provide for the

validation of ‘intermediate perind acie.” A new s 21 was inserted to provide an overview
of Division 2A. Section 3 of the NTA, the objacts seclion, was alsc amended to make it
clear 1hat an object of the Act is to provide for, or permit, the validzation of mlermatiate
period acts invalid because of the existence »f native title: s 3(d).

MNTA, s 232A. Note that 5 226 of *he NTA defines the word ‘act” and thar s 227 of the
NTA defines the term ‘act affecting native title.” To qualify as an ‘intermediale period
act/, the act musi have taken place between 1 January 1994 and 23 December 1996
when native litle existed in refation o particular janc or waters (s Z32A02)(@)); mus: not
be a past act s 232A021d); must be invalid because of native ttle (s 232A02)c); and
must be over land covered by a freehold estate, a lease (Other than a mining lease) or a
public worke (g5 232A2%eJand ). Only limited forms of legislation qualify as
‘intermediate period acts’ (s 232A021(90% As a general rule, acts done gver vazant Crown
land or land covered by mining leases during the refevant period are expressiy excluded
from the definition of ‘interrediate perieod act” and, therefore, such agts are not validated
as a result of the new Division 2A of Parn 2 of the NTA. Acts done partly over vacant
Crown land or mining “eases during the intermediate period will, however, he validated
if at least part of the land effected is, or has been, freehcld or leasehcld or occupied by
public works: The Parliament of the Commonwealth of Australia, The Senate-Native Title
Amendment Bill 1997: Explanatory Memorandum (Commeonwealth Government Printer,
Canbarra, 1997), p 27. Note, however, thar Regulations can specifically declare an act
not to be an intermediate period ot nobwithsignding it is otherwise defined to be one: 5
232A03) of the NTA.

Section 228 of the NTA, Section 22B will not, however, apply to acts coverad by the
provisions dealing with confirmation of extinguishmant of native fitle. Accordingly,
where an ac iz bow an intermediate period ad and covered by Division 2B
(confirmation of past extinguishment of native titte by certain valid or validated acrs), the
effect of the act on native title i1s to be determinad by reference 1o the relevant provisions
in Division 2B, not Division 2A., Other than the grant of non-exciusive pastoral or
agricuftural leases, which are included in Category B intermediate period acts, the effect
of validated intermediale period acte reftects the approach taken with resped o the
validation of past acts: see s 13. Consequentiy, 3 17 of the ~TA providing that native title
cannot be extinguishad by legislarion on or afrer 1 Julv 1993 except in accordance with
certain provisions of the NTA, was amended o inciude those validaling imtermardiate
period acts which extinguish native title (namely, Category A and B mrermediate period
actsit 5 11623,

NTA, s 232B(8). Category A intermediate parind acts are defined to consist of the grant or
vesting of a freehold estate (3 232B(2)) a Scheduled imerest (s 232B(3)a)); a commercial
lease (s 232B(3)(b)y; an agricultural lease which conrers a right of exclusive possession (s
232B(3ch; a pastoral lease wiich confers a right of exclusive possesiion (s 232303 2
residential lease (s 232B(3){d}}; a community purpose lease (s 232B(3e)l; residential
rights in 2 mining fease (s 232B(3}if): any other lease, other thar a mining lease, which
confers & right of exclusive possession over particular land or waters (s 232B3)(g); the
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intermediate period acts, the only categories of intermediate period acts that
can extinguish native title, the non-extinguishment principle would apply to
such grants, as it does in the case of the past act regime.”® The analysis
referred to in the context of native title and pre-1994 statutory title is,
therefore, apposite. Consequently, the existence of native fitle as an
exception to indefeasibility of title in the context of the statutory title is
maintained.”®

Furthermore, both the past act regime and the intermediate period act regime
are not intended to affect reservations and conditions for the benefit of
Aboriginal peoples or Torres Strait islandars or the non-native title rights and
interests of Aboriginal peoples and Torres Strait Islanders.”” Accordingly, the
extinguishing effect of the validation of past and intermediate period acts
does not extend to such rights or interests. Consequently, the legislature is
again purporting to give statutory title primacy over native titte. In this
context, however, the attempt is effective: native title being categorically
extinguished by the particular past act or intermediate period act (not being a
arant of stautory title) as opposed to its purported extinguishment as a result
of inconsistency with statutory ftitle. In such circumstances, therefore, the
statutory title is. merely given a privileged status; its priority has nothing to do
with registration of the statutory title attracting the indefeasibility principle vis
a vis native title as there is no native title for the indefeasibility principle to

vesting of a not less than leasehold interest by or under legislation, where the land is
required, by or under legislation, *o be used at some time for residential, community,
religious, educational, charitable or sporting purposes ‘¢ 232B0)); and the construction
or establishment of &4 public work (s 232817}, Regulations may, however, provide that an
act is not a category A intermediate period act: 5 232B(9).

= NTA, s232C . A calegory B intermediate period act is the grant of a lease that is not a

category A intermediate period act or @ mining lezse or a lease granted by or under
legislation that grants such estates or leases onlv 1o or for the benefit of Aboriginal
peoples or Torres Strait Islanders (s 232C Category B intermediate period acts extinguish
native title to the extent of any inconsistency between the act and the continued
existence, enjoyment or exaercise of the reievant native title fights and interests. Thus, like
category B past acts, category B inlermediate period acls that are wholly inconsisten:
with the continuance of native title will completeiv =xiinguish native title, Such
extinguishment is deemed 1o have occarrec at the rime the act was done (3 22B(C)L

LA
%]

An intermediate period act consiftures & category C intarmediate period act if it is the
grant of a mining lease (NTA, 5 232D). The term ‘mining lease’ is defined in 57245 of the
NTA. Because the non-extinguishment orinciple 2pplies 1o category C intermediate
period acte (3 228(d)), aithough the validation of a mining lease conferring exclusive
possession in raspedt of land will nullify the effect of any native title existing on former
pastoral lease land, the native title will revive when the rerm ¢f the mining leass expires.
If an intermadiate period act does not f2li into any of the other categories of iMtermeciate
period acts, it will be & category D intarmediate period act (s 232E) 1o which the non-
extinguishment principle appliss (s 2284, Accordingly, a grant of statutory title could
oniy be a category D intermediate period act to which the non-extinguishment principle
zpplies. Consequently, the znalysis referred to In the context of native title and pre-1994
statutory title is relevant.,

This position iz ajsa maintained ir respect of post-1924 statutory title. See text
accompanying n 58-n 65 infra.

NTA, ss 16, 22C. Section 22C iz in the same lerms as s 16 of the NTA, which applies o
the past acls regime.
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apply to.

Native Title and Post-1994 Statutory Titie

Because the definition of future act’ in the NTA does not apply to ‘an act that
causes land or waters 10 be held by or for the benefit of Aboriginal peoples or
Torres Strait Islanders’ under land rights legisiation,”™ a grant of statutory fitle
made after 1 January 1994 does not come within the definition.>

The future act regime provides that future acts which fall into one of twelve
prescribed categories can be done notwithstanding the existence of native
title in relation to the land or waters affected, provided that the act compties
with the conditions for validity specified for that type of future act in Division
3 of Part 2 of the NTA.*™ However, a future act that affects native title but
which is not permitted by the future act regime is invalid to the extent that it
affects native title, uniess a provision of the NTA provides otherwise.®’ Thus,
although a grant of statutory title made after 1 January 1994 appears, prima
facie, to be invalid, this result is avoided both at common law and under the
NTA itself. It has already been observed that at common law, the rights of a
statutory grantee do not enjoy a superior status to those of a native fitle
holder as ‘the two co-exist harmoniouslv.’®* Accordingly, rights under a
statutory grant would not ‘affect’ rights held under native title. Furthermere,
the express declaration contained in the NTA that nothing in the Act affects
rights held under land rights legislation,”* would, independently of the
common law position, apply to prevent the statutory title from being invaiid.

Although post-1994 grants of statutory -title are, therefore, valid, they are
nonetheless not ‘future acts” within the NT7A.* Consequently, the ‘future acts

5z NTA, s 233(3)a) definition of ‘future act’ and s 253 definition of “Aboriginal/Torres Strait

lslander land or waters.”’

5" The note accompanying the s 223(3} definition of ‘native title’ therefore appears to be

otiose. An act consisting of either an administrative act *hat lakes place on or afrer |
January 1994 or the making, amendment or repeal of legislation that takes place orn or
after 1 July 1993 is a future arct if it affects native sitla: 55 226 and 233(1)(al. An act affects
native title if it extinguishes native tite rights and interests or is otherwise wholly or
partially inconsistent with their continued existence, enjovment or exercise; 5 227.
Technically, past acts are not future acts, but intermediate period acts are: s 233(1)(b).

e NTA, 5 24AA. Where a future acl meets the requirements of more than one validating

provision of Division 3, the act is dealt with by the subdivision which occurs first: s 2448
of the NTA. Such a rule was necessary because differen. consequences may low from
the application of different provisions. The non-extinguishment principle applies to most
acts that are rendered valid under Division 3 (the non-extinguishment princinle is defined
in s 238 of the NTA), and the Division provides & right of compensation to native title
holders for valid future acts (Part 2 of Division 3 of the NTA)L

&1 NTA, s 240A. In appropriate circemstances, injunctive relief may be grantad to prevent a

future act which might be invalid: Fejo v Northerm Territory (1998) 72 ALIR 1442,

= Parzroulija and Others v Tickner (1993 117 ALR 206, 218, per Lockhart |, with whom

Whitlam and O’Loughlin ) concurred, See text accompanying n 29 supra.
B NTA, & 210.

Although the reguirement that 'Tulure acts’” must freal rative title in the same manner as
ordinary titie does not, tharefore, appiv 10 such statutory grants, this requirement would
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provisions’” have no application when determining the effect upon native title
of such grants. The question whether or not a post-1994 statutory fitle
extinguishes native title must, therefore, be answered by reference to the
common law doctrine of extinguishment. Thus, the relationship between
native titie and post-1994 statutory title is analogous to the relationship
between native title and pre-1994 stautory title. According to this analysis,
the existence of native title as an exception to indefeasibility of title in the
context of statutory title is extended to encompass post1994 grants of
statutory ftitle.

Summary

In the context of statutory title, it is argued that native title constitutes a new
exception to the indefeasibility of the registered proprietor’s title.” This result
is achieved, however, because statutory title is excluded from the NTA's
implied subjection to the Real Property Acts. Consequently, in cases other
than statutory title, the general principle that the registered proprietor has an
indefeasible title to land subject to native title pursuant to the Real Property
Acts is, prima facie, maintained. Nevertheless, the concept of indefeasibility
has never been absolute - a qualification highlighted in the context of the
statutory confirmation of extinguishment of native fitie.

appear to remain applicable on another basis; ‘on the basis of the RDA itself: G.
Nettheim, ‘Native Title and Statutory Title” in Mabo: The Native Title Legisiation, op cft
(n 31, p 196. Accordingly, 2 proposed grant of statutory title over tand subject to native
title coula be objectad to by the native title holders, with the result that the government
could nat make the statutory grant without the prior compulsorily scquisition of the
relevant land. Ir such a case, not only would the native title holders be entitled to
compensation as a result of the acquisition, the acguisition itself would be subject to the
narive title holders’ ‘right 10 negotiate ” New South Wales and Queensland have
amended their land rights acts in order to clariiy he relationship between native title and
posi-1994 grants of siatutory title. The effect of these amendiments is that a grant of
statuiory titie {5 subject 10 anv native titie existing ‘mmediately before the grant:
Aboriginal Land Act 1991 (Qld}, ss 3.06, 3.08 (25 amended bv the Native Title
(Queensland) Act 1293 (Qld), ss 161 and 162% Tarres Strait isiander Act 1991 (Q'd), ss
3.06, 5.08 (as amended by the Native Title (Queensiand) Act 1993 (Qldy, s5 169, 170);
Aboriginal Land Rights Ag 1983 (NSW), 5 35(9) and (8A) {as amended by the Native
Title (New South Wales) Ac 1294 [NSW), 5 107 and Schedule 1.

The NTA provides for threa situations in which native t'tfe claims can be made in relation
to areas where native titie has been extinguished and where that extingtishment has
been validated or confirmed by or under the NTA. Significant’y, one of these situations
provides that a native title claim can be made over fand granted under land rights
legisiation or heid on trust for Aboriginal peoples or Torres Strait Islanders, provided tha
at least one member of the native title claim group occupies the area (ss 47A, 61 and
253). nlight of the discussion in this paper, however, it would appear that this provision
is oliose. See text accompanying n 297-n 30 infra.
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PART H: NATIVE TITLE AND CONFIRMATION OF
EXTINGUISHMENT : A NEW EXCEPTION TO INDEFEASIBILITY
OR GROUND FOR INVOKING THE DDEFERRED INDEFEASIBILITY
THEORY?

Although it was apparent from both the decisions in Mabo and Wik that a
grant of land or waters by the Crown conferring a right of exclusive
possession on the grantee over the area of land or waters is wholly
inconsistent with the continued existence of native title to that area, and,
therefore, extinguishes all native title that may have existed at the time of the
conferral *® this position was not reflected in the NTA. Apart from the
validation of past acts regime, the original NTA did not address the issue of
whether or where native title had been extinguished in Australia. In order to
restore certainty to Australia’s land tenure system, aspects of the 10 Point
Plan® sought, inter alia, to confirm the Government’s understanding of the
post-Wik common law effect of certain Commonwealth acts on native title
and to enable States and Territaries to similarly confirm the effect of acts done
by them on native title.®®

The effect of the amendments implementing the aspects of the 10 Point Plan®
dealing with confirmation of extinguishment of native title is to confirm that
native title is extinguished by the grant of valid ‘exclusive’ tenures and
extinguished to the extent of any inconsistency by the grant of valid ‘non-
exclusive’ agricultural and pastoral leases.”® As part of the confirmation

86 See for example, Mabo, at 69 per Brennan J; 110 per Daane and Gaudron fJ; Wik, at

133, 155 per Gaudron ). Cf: Fejo v Northern Territory (1998) 72 ALJR 7442,

The Commonwealth Government's response Lo the Wik decision became known as the
10 Point Plan’. However, prior o the Wik deciston, the Govermment had both
introduced a Bill to amend the NTA ithe Native Titie Amendment Bilf 1996 (Cthi- 'une
1996) and had published an exposure draft of further amendments (in Octoher 1955],
Since these oroposed amendments hatl not bezn dapared when the High Court handed
down its decision In Wik, the Governmert cecided 1o integrate these proposed
amendmenls and the Wik specific amerdments heralded in the 10 Point Plan.
Consequently, draft legisiation to this effecr, the Native Title Amendment Bifl 1997 (Cth),
was released in June 1997, Accordingly, the amendmenls coniained in the Native Title
Amendment Act 1998 (Cthl, which received Roval assent on 27 July 1998, includec
those implementing the 10 Point Plan. Confirmation of past extinguishment of native title
on ‘exclusive’ tenures is deall with in new Division 2B of Pam 2 of the NTA.
Confirmation of partial extingu'shment by previous noneexclusive pastoral or non-
exclusive agriculiural leases is achiever by 38 235 Lo 23 of the NTA,

oo New Division 2B of Pait 2 of the NTA. A new s 23A provides an overview of Division

2B. Like the validation regimes, the confirmaripn regime does not require States and
Territories 1o legislate to confi'm extinguishment,

=0 Points two and four o7 the 10 Paint Plan.

™ Where the total or parlial extinguishment of native title by 2 previous exclusive

possession acl or a previous non-exclusive possession agl has been corfrmed, the
provisions that deal with the effect of past aas and intermediale period acts do not apg.y:
$5 23C{3) and 23C(3) of the NTA. These provisions are the original 5 15 and the new s
228 of the NTA. This ensures that there is no overlap between the provisions that
extinguish natbve title.
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process, therefore, the amended NTA distinguishes between ‘exclusive
possession’  and  ‘non-exclusive  possession’ acts to determine the
consequences of the confirmation of the effect of government acts on native
title. The categories are determined according to whether the rights conferred
by an act or the nature of the use of the land as a result of an act is such that
the exclusion of others, including native title holders, must have been
presumed when the tenure was granted.™

Previous Exclusive Possession Acts

Under Division 2B of Part 2 of the NTA, a ‘previous exclusive possession act’
attributable to the Commonwealth or a State or Territory’™ is confirmed as
extinguishing native title totally.” In determining what grants constitute a
previous exclusive possession act, the legislature adopted a twofold
approach. First, the amended NTA provides that certain general types of
grants have extinguished native title.” Thus, the NTA lists as previous
exclusive possession acts, the grant or vesting of a freehold estate,”” a
commercial lease,” an agricultural lease or pastorai lease which confers a
right of exclusive possession,”” a residential lease,” a community purpose
lease,”™ residential rights in a mining lease,® any other lease that confers a
right of exclusive possession,” the vesting of a right of exclusive possession

Mative title holders are entitled to compensation for the effect of the confirmation of
extinguishment on their rights only in limited circumstances: NTA, § 23). Because the
confirmation regime was intendad to reflect the common law, where native title has
bean extinglished oltherwise than under the NTA, compensation is not pavable under
the NTA. However, where nalive title 1 extinguished pursuant to Division 2B o a greater
extent than it would have been al common law, compensation Is payabkie 1o that extent: &
2201y Where an acl which extinguishes native title in accordance with Division 2B is
attributable to the Commaonwealth, 1he compensation 15 payabie by the Commonwealth:
3 23){2). Where an acl which extinguishes native title in accordance with Division 28 is
attributable to a State or Territory, the State or Tertditory is lable for the compensaticn: s
23J(3). Although the compensation provisions were included as a safeguard in the event
that a court finds shat extinguishment under the confirmation provisions goes further than
the comman law (The Parliamz=nt of the Commuonwealth of Australia, the Senate, Native
Title Amendment Bill 1997 - Exglanaiory Memorandum {Commonwealth Government
Printer, Canberra, 1997}, p 513, their inclusion is evidence that the government is aware
that the confirmation provisians have the potential to not merely ‘confirm’ prior
extinguishment but to extinguish native title which co-exists al common law with other
fights and interests in land.

Or a State or Territory that has [egisfated in accordance with Division 2B of the NTA.
73 NTA, ss 23C and 23E.

I NTA, g5 23B{2)cKkn) to (viil), 55 23B(3) and {7).

e NTA, 5 23R

6 NTA, ss 23B(2)(C)iit)) andl 5 246. The izase must not be an agricultural or pastoral lease,
= NTA, 55 23B2CHIVE, 247, 2474, 248, 248A.

NTA, $5 23B{2)c)(v} and 249,

7‘-“ MTA, 55 23B(2)(cvi) and 248A,

an NTA, 55 23B(2)}oWIl and 245,

& NTA, 5 23B(2H)(viii).
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a2

by or under legislation,
waork.®

and the construction or establishment of a public

Secondly, a Schedule to the amended NTA contains certain specific types of
grants which the relevant governments considered, on the basis of the
common law, had conferred exclusive possession and had therefore
extinguished native title.** The purpose of the Schedule is to remove any
doubt that the leases and ather interests contained in the Schedule® have the
same consequences under the NTA as other exclusive tenures.”® These
‘Scheduled interests’™ are, therefore, deemed to confer exclusive possession,
whether or not they actually do. Consequently, where a particular interest
appears in the Schedule, it is not open to argue that the interest does not
extinguish native title.>”

The process adopted in compiling the Schedule, although similar to that

& NTA, & 23B(3).

NTA, ss 23B(7), 251D and 253. It iz evident that the descrintions of these general grants
overlaps considerably with those grants which constitute category A intermediate period
acts. See 83 232802}, 232B(3) (b} to (g, Z32Bi4), (35, and (71

NTA, 53 23BN, 249C ang Schedule 1.

The Schedule primarilv comtairs reference to residenial, commerdial, community
purpose and agricultural izases. It includes leases granted under State or Territory aw
since as early as 1829, The Schecule does nol include pastoral leases or lesser inferests,
such as licences or permits. Freehold estates are not generaly listed on the basis that the
reference to a grant of a freeheld estate in s 23B(2)(e3(01) of the NTA was adequate. The
definition of ‘Scheduled interests’ expressly excludes mining leases and anything eise
which is excluded from the definition of previgus exclusive possession act in s 235:
NTA, s 249C,

Although it must be clear that a lease confars exclusiva possession as a matter of fact and
law before it comes within s 23B424 00N of the WTA and, in the event of any dispute in
this regard, the issue will need 1o be resolved by the cours; a lsase comes within s
23B(2)iD of the NTA merely if it i5 ome of the tvpes of interests described in the
Schedule. Thus, where & paiticular type of interest appears in the Schedule, it is not open
to argue that the interest does nat extinguish native title. Howevar, any loss of native title
rights that may have resulted from the Inclusion of the particuiar interest in the Schedule
is subject 10 just terms compensation: see NTA, ss 23} and 51{1%.

a4

Defined §n s 249C of the NTA. The term ‘Scheduled interest” also appears in the
definition of ‘exclusive agricultural lease’ and ‘exclusive pastoral lease’. Accordingly, an
exclusive agricultural or pasioral lease includes ar agricultural or pasioral lease that is a
Scheduled interest: NTA, ss 247A, 248A. An agricultura’ or pastoral lease thal is a
Scheduled interest will not, therefore, fall within the definition of a non-exclusive
agricultural or pastoral lease: NTA, ss247B, 2488, Conseguently, the provisions of the
NTA that apply 1o exciusive agricullural and pastoral leases apply to agricuitural and
pastoral leases that are Scheduled inlerests,

8 Where an interest appears in the Schedule, a nativa title claimhant application may not be

made in respect of any area of land or waler that is or was the subject of that intersst:
NTA, s 61AL2). A claimant application made over fand or waters covered by such an
interest may be the subject of a strike out application 1o the Federal Court: NTA, 5
84CIT). Where a claimant application is made over fand or waters covered by such an
interest, the Registrar of the National Native Title Tribunal must refuse its registration if
the application and accornpanving documents disciose, or the Registrar s otherwise
aware, of that tact: NTA, 5 1908{8). A claimant application which Is refused ragistration
will nol attract the right to negatiate.
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applied by the High Court in Wik to determine whether the relevant leases
granted exclusive possession, differs in one important respect. The Court in
Wik approached the task of determining whether the relevant pastoral leases
conferred exclusive possession by examining the legislation under which the
leases were granted, the specific terms of the lease instruments in light of the
historical development of the pastoral lease interest in Australia and other
factors such as the purpose and size of the leases.

in determining whether a particular interest would he included in the
Schedule, the relevant legislatures had regard, principally, to the ‘substantive
rights and obligations of the grantee under the relevant legislation.””® A
variety of factors in the relevant legislation were considered, including, the
terms and conditions of the interest, the conferral of rights on the Crown and
third parties, the obligations conferred and the restrictions imposed upon the
grantee and the capacity to upgrade.”™ Reliance was also placed upon &
number of other factors in relation to particular interests, including the
purpose, historical origins, location and the size of the interest.”” The
legislature did notf, however, consider the terms contained in each particular
instrument relating to the interests which were included in the Schedule.
Rather, the interests contained in the Schedule are interests which, ‘without
needing to have recourse 10 the terms of the ... instruments themselves, it
[could] be said with reasonable certainty conferred a right of exclusive
possession on the grantaee.

it is clear from the High Court judgments in Wik that no one particular factor
can be determinative of whether a particular interest confers a right of
exclusive possession on the grantee. Accordingly, since the Schedule was
prepared without examining one of the important factors that the High Court
declared to be relevant in indicating whether a particular interest confers a
right of exclusive possession, namely, the terms of the particular instruments
themselves,” the interests listed in the Schedule potentially extinguish native

B The Parliament of the Commonweaith of Australia, the Senate, Native Title Amencdment

Bill 1997 - Explanatory Memorandum, ep Ztin 713, p 373.
i Ibid at 373-374.
o thid at 374-375.

= fbid zt 375. The Explanatory Memorandum notes that if thare was ‘sipnificant doubt

about whether a particular lease confer-ed & right of exciusive possession, it was not
included in the Schedule’: id.

i Furthermore, in determining whether a parlicular ‘nterast should be included in the

Schedule, the relavant gavermernts did not have regard to the activities which were in
fact being undertaken on the subject iand. The High Court appears 1o have distinguished
hetween extinguishment by the grant, rather than the exercise, of an interast in and
which is inzonsistent with the continued =njoyment of native title, and the ‘veilding” of
native title rights to pastoralisl’s rishts as a result of anv factual exerciee of an interest in
land which is consistenl with the erjovment of native title. Nevertheless, because the
interests listed In the Schedule are deemed o ronfer a right of exclusive possession and
therefore extinguish native title, the relevant test does no have to consider wiat activities
are in fact being undertaken on the subject i2nd.
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title which, at common law, co-exist with these interests.™

In addition to the two-pronged approach adopted in defining a ‘previous
exclusive possession act’, under both the general and specific limbs of the
definition of ‘previous exclusive possession act,’ the relevant act must be
valid,®* must have occurred on or before 23 December 1996,*° and must not
be expressly excluded from the definition.”” The express exclusion of an act
from the definition of previous exclusive possession act does not
automatically mean that the act does not extinguish native title. Rather, such
an exclusion leaves the common law as the source of authority on the effect
of the act on native title. Thus, although a particular interest does not appear
in the Schedule, it is open to the grantee or relevant government to argue that
the particular interest does in fact confer exclusive possession and therefore
extinguish native title.”® This situation does not, of course, guarantee the

%4

Thus, although the Explanatory Memorandum for the Native Tide Amendment Biif 1997
exprassly stares that the general tests for extinguishment set out in Wik and in Mabo ‘are
accepted and adopted’, the relevant governments, in deciding whether & particular
inferest was included in the Schedule, disresarded selective aspects of the test for
determining whether a particular lsase conferred exclusive possession: Tha Parliament of
the Commuonwealih of Australia, the Serate, Native Title Amendment Eill 1997 -
Expianatory Memorandum, op ¢it ‘(n 717, p 372, and see 9 369, Accordingly, where there
is ambiguity regarding the inclusion of 2 paricular interest in the Schedule, the Count
may have regard to the Expiznziony Memorandum to deduce the purpose of the
amended NTA. Accordingly, since this appears 1o be a Wik-consislen! purpose, that is,
since Scheduled interasts are interesis which, ‘on the basis of the commen law’, surport
10 confer exciusive possession and tharefore extinguish native title, 'f a Court finds that,
at common law, the particular interest does not in fact confer suzh axclusive possession
on the grantee, the interest’s description as a Scheduled Interast may be questioned, See
Acts Interpretation Act 19071 (Cthl, s 15AA,

g Although validity can arise from validation as a past act under 55 14 or 19 of the NTA or

validation as an intermediate perfod act under 58 224 or 22F of the amended NTA: 5
23B{2)a:.

% NTA, 5 23B(2)Db). Point two of the 10 Point Plan referrad to confirmation in relation to

tenures in exisience on ar before 1 January 1994, Although the confimation provisions .
in Division 26 apply ‘0 acts done on o7 before 23 December 1995, the date of the Wik
decision, the only acs occurring between those two dates which will be covered are
those which either vaiidly extinguished native title in accordance with the NTA or those
which are validated by Divigion 24,

NTA, s5 23B¢9), (9A), (9B), (2C), and (10). The grant or vesting of 2ny type of interest for
the benefit of Aboriginal peopies or Torres Strals lslanders (s 238(9) and the
establishment of a national, State or Territery park s 23B(9AN are specifically not
previous exclusive possession acts. An act will alse not be a previous exclusive
possession act if legislation provides that it does not extinguish native title (s 23B(2B)}, or
if regu:ations have removed the act from the category of previcus exclusive possession
acts {s 23B{710)). Furthermore, the gant to the Crown or 3 statutory acthority will only
constitute a previous exclusive possession act if the grant extinguished native title at
commoen law, or where the grant did not extinguish native title at common law, when
the land or waters concerned were used 0 such a way that, at commor Jaw, native title
fs exringuished: 5 23B(9C). In eftect, this provision excludes ‘Take freehold” or Cronwn to
Crown grants from the list of tenures which the government considers confer a right 12
axziusive possession on the grantee. in the lattar casa, the Crown's right to use the land
or waters concermned is exprassiyv declared to be valid: NTA, 5 23DA.

8 In such a case, the particuier interest would come within the relevant subparagraph of

23B(2¥c) of the NTA.. Where a panicular interest has been included in the Schedule,
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certainty which was the hallmark of the amending legislation. Furthermore,
the amended NTA also contains a mechanism to add other interests to the
Schedule. An interest may be declared to be a ‘Scheduled intersst’ by
regulation®™ provided that the regulation only covers a single fype of
interast,’™

Previous Non-Exclusive Possession Acts

Division 2B of Part 2 of the NTA also confirms the effect on native title of
previous non-exclusive possession acts. For an act to be a previous non-
exclusive possession act, the act must be valid,’™ must have taken place on
or before 23 December 1996'% and must consist of the grant of a2 non-
exclusive agricultural lease or a non-exclusive pastoral lease.’” However, an
act is also a previous non-exclusive possession act if it takes place after 23
December 1996,'™ provided that the act would bave been a previous non-
exclusive possession act under.the general definition™ if that definition
allowed acts after 23 December 1996 to be previous non-exclusive
possession acts'® and the act took place in exercise of a legally enforceable
right created, or as a result of a bona fide offer, commitment, arrangement or
undertaking made or given before 23 December 1996 where there is written
evidence of such offer, commitment, arrangement or undertaking created at
or near the time it was made or gjven.'™

Previous non-exclusive possession acts attributable to the Commonwealth or
to a State or Territory’®® either extinguish any native title rights that are

howevar, it is conclusive proof that the interest is a previcus exclusive possession act and
therefore extinguishes native title,

9 The regulation must be made for the purposes of 5 249C{1)b) of the NTA.

1oe NTA, £ 249C2% The consequences {or interests contained in the Schedule are the same

for interests that are declared to be *Scheduled interests’ by regulation.

o NTA, 5 23F(2)(a), Such validity mav arise as a result of the validation of past actz under ss

14 or 19 of the NTA or as a resuls of the validation of intermediate period acts under ss
22A or 22F of the amended ~NTA.

1ol NTA, s 23F(2)(b). The date of the Hgh Court’s decision in Wik.

103 NTA, 5 23F(2)(0). The terms ‘non-exclusive agricultural lease” and ‘non-exclusive pastoral

lease’ arg defined in ss 2478 and 2488, respectively, of the NTA. A non-exclusive
agricullural lease is an agricultural lsase (¢ 247) which is not an exclusive agricultural
lease (s 247B, namely, not ar agriculiurel l=ase that confers a rght o exclusive
possassion over the land or waters covered by the lease or which is a Scheduled interest
5 24701 A non-exclusive pastoral lease s a pastoral [ease (5 248) that is not ar exclusive
possession pastoral lease is 2488, namely, not a lease which confers a right of exclusive
possession over lhe land or warters covered by the lsase or which is a Scheduled inrerest:
£ 248A)

10 NTA, § 23E(3%a).
193 NTA, 5 23F,

108 NTA, 5 23K
0T NTA, 5 23FENE.

o Provided the State or Territory has legislated in accordance with Division 2B of the NTA.
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inconsistent with the grant if that is the position at common law,'™ or
suspend any native title rights that are inconsistent with the grant.”'® Whether
inconsistent native title rights are extinguished or merely suspended by a
previous non-exclusive possession act does not, however, affect the rights of
the lessee. In either case, the lessee will be able to carry on activilies
pursuant to the lease and the future act regime without impediment from
native title. Morecver, even where a non-exclusive possession act involves
the grant of rights that are consistent with native title rights, the rights of the
lessee, although not extinguishing native title rights, prevail over the native
title rights.""

Immediate v Deferred Indefeasibility

In the case of both previous exclusive and previous non-exclusive possession
acts, the crucial point is that the relevant act which is sought to be confirmed
for the purpose of extinguishing native title must be valid. What happens
when the relevant act, although invalid, is nevertneless registered under the
Torrans system? Does the regulation of crdinary titie under the Torrens
system of land registration cure the defect with the result that the
confirmation provisions apply to extinguish any native title? The question of
‘immediate’” versus ‘deferred’ indefeasibility comes into issue:'” does
indefeasibility apply immediately on registration or not?''* Despite the clear

R NTA, s 23GINIBIGET, 231, Any extinguishment is taken to have occurred at the time of

the grart of the lease and naor at the time thal tha ralavant section of the NTA came inio
effect: s 22G(1)0),

e NTA, 33 230610, 231,

NTA, 88 23G(1a), 24CC(2) ang 44H. The existence of 3 24GC is not intended 1o Hmit
the operation of § 44H and is included to add cartsintv for primary producers affected by
mative title’s The Parliament of the Comrmonwealth of Aystralia, the Senate, Native Title
Amendment Bi] 1997 -Explanatory Memorandum, op cit (n 771, p 60.

Invalidities in the pracess of transfer, as apposed Lo the process of registretion, have led
to thesae two competing theories of the concept of indefeasibiiity. The orocess of ransfar
involves the paries 10 the tansaction executing registrable instruments, whereas the
process of registration involves the Registrar actually registering the instrument. The
doctrine of immediate indefeasibility confers 2 good title on the registered proprietor
immaediately he obtains registration of the transfer or other instrument regardiass of iis
valichty: Breskvar v Wall (1971} 126 CLR 376 approvirg the Privy Council in Frazer v
Walker [1967] 1 AT 569, See also leros Ply Lid v Terara Pby g (1992) 174 CLR 407.
Under the docirine of deferred indefeasibility, however, inderzasibility is deferred to onz
step away from the void instrument, Thus, although & transter whick is void at common
iaw will, when duly entered on the register, become the root of a valid title in a bena
fide purchaser, the registered proprietors title under a null deed is not indefeasible:
Cibbs v Messer[1891] AC 248

" This question has also been raised in the context of registered proprietors who have

become registered as voluniears, whether as dorees or devisees. Significantty, there have
peen nwo ovoad responses o the guesiion of the title of the reatstared voluntzer. Firs:, 1O
accord the volusteer immediate indefeasiniiily (Bogdanovic v Kotelr (1988) 12 NEWILR
472 Hamilton v Iredale (1903} 3 SR (NSW) 535) and, secondly, to defer indefeasibility
10 a purchaser for value from the voiunteer (King v Smaii [1958] VR 273; Rasmussen v
Rasmussen [1895) 1 VR 613 Official Receiver v Klau (1987 74 ALR &7; Ovenden v
Palvaris (19743 11 SASR 41; Crow v Carmphe!! (1884) 10 VLR (Eq) 86; Biggs v MoElister
{1880} 14 SALR BA; Chomfey v Firebrace [187%) 5 VLR {Eq) 57 For a discussion on this
aspect of the Torrens system, sea generally R, Atherton, ‘Doneas, devisers ard Torrens
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acceptance of immediate indefeasibility’™ by the High Court in Breskvar v
Wall"® the Federal Court of Australia, in Hayes v Northern Territory,”®
rejected this conventional approach and held that different propositions of
law govern the legal effect upon native title of the administrative act of
registering an instrument creating or affecting non-native fitle interests in
land. at least in the context of confirmation of extinguishment by previous
exclusive possession act.''” Could it be that the Torrens system embraces not
one but, depending on the existence of native title, both theories of
indefeasibility? Are the two competing theories of indefeasibility mutually
exclusive, or is their application merely dependent on the facts of the
particular case?

Hayes v Northern Territory'®

The applicants'™® sought a determination of native title in respect of 166
separate parcels of land in and near Alice Springs. 1t was alleged that all land
and waters claimed were either ‘vacant Crown land, Crown land subject to
various reserves, Crown land subject to various leases [or] Crown land ‘set
aside’ for various purposes’,”* and that none of the claimed area was held
under freehold title or held under & current pastoral lease.™ In concluding
that native title existed in relation to either the whole or part of 113 of the
166 parcels of land, the Federal Court judgment, delivered by Olney |,
rejected the Northern Territory’s argument that native title had been
extinguished by reason of the establishment of various legislative regimes
which were said to be inconsistent either in whole or in part with the
continuation of native titie’ and that the Crown Lands Qrdinance 1912 (NT)
manifested a clear and plain intention to extinguish native title rights and

title: the problem of the volunteer under the Rezl Property Acts’, ALTA Conference
Proceedings, Volume 2, 1998 (held at the University of Qtago, Dunedin, July 58, 1998,
(Buttarworths and LBC Information Services, Svdney, 1988), pp 645-673.

T As determined by the Privy Counci in Fraser v Walker [1967] CA 565,

115

(1971) 126 CLR 376, which, it is worth noting, was decided before the High Court's
judgment in Mabo.

e [12991 FCA 1248.

T

The application of the principle of immedizia indafeasibility is atso doubtful in South
Austratia and Vidtoria because of the particuiar Tomens statutes in those jurisdictions:
Rogers v Resi-Statewide Corp Ltef (1921 32 FCR 344 and Chasfild Pty [t v Taranto
[1991] 1 VR 225,

[1999] FCA 1248 - hereaftar raferrad 10 as ‘Haves',

112
Vi Who were family representatives of the Central Arrarnte and athar Amrernte people. For
the purposes of tha application, these families were collectively termed 1he
‘Mhantuarinya Arrernte’s [1999] FCA 1248, 15] per Oiney .

i3 [1899] FCA 1248, [6].

[1999] FCA 1245, [6]. The appendix to the reasons for judgment sats out, inter alia,
particulars of each separate parcel of land and waters and ideniifizss each parcel by
referance fo an area numbet,

119991 FCA 1248, [120). In this context, Oiney | exemined seven catezories of legisiative
regimaes, the subject matter of which ware: minerals; water; flora and fauna; Aboriginal
people; local government: soil conservation; and defence.
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interests with the consequence that leasehold interests granted pursuant to i
were intended to grant lessees a right to exclusive possession.

Significantly, Olney ] closely examined the history of the native land holdings
and their consistency or inconsistency with various other types of non-native
land holding.'? It was in the context of examining a particular miscellaneous
lease that Olney ] rejected the conventional approach to indefeasihility. The
lease’ , which was granted pursuant to the Crown Lands Ordinance 1912
(NT) for a term of 14 years,** failed to specify the purpose for which it was
granted. *® This failure was in direct breach of s 72 of the Crown lands
Ordinance.’™ Nevertheless, it was argued by counsel for the Northern
Territory that the execution of the lease constituted a previous exclusive
possession act and thereby extinguished any native title to the subject land.

As the lease did not express the purpose for which the land was leased,
justice Qlney observed that it did not comply with the statute which
authorised its grant."*® Accordingly, the execution of the lease in the form
described could not have been a previous exclusive possession act.’™
Importantly, however, it was contended that any defect in the grant had been
cured by the fact of registration of the lease under the relevant Real Property
- Act.”®” In rejecting the argument that registration of the iease guaranteed an
absolute and indefeasible fitle to the land,™" Justice Olney appears to have
treated native title as either an exception to indefeasibility of title per se, or as
a sufficient ground for applying the deferred indefeasibility theory.

Olney ] observed that notwithstanding that registration confers an
indefeasible title to the land, ‘s 23B(2} [of the NTA] applies only to acts which
are valid and whatever rights registration may have conferred on persons

123 The non-native land holdings included: Pastoral leasas {[GG6] - [BE]); Crown jeases

perpatual ({897, Crown feases termy ([B2]), Miscellaneous lzases ([O0T) spacial purpose
leases ([9711), agricultural lesses ([921-[93]), l=ases of Town land and Town land
subdivision leases {94]), freehold estates {951-[96), pudlic works T971-[98]; grazing,
occupation and miscellaneous licences {99)-[1107), p'peline licences ([111)-[115]}; sand
andl gravel permits ([116]3; and the resenvation of land for a public purpose {1177,

which was identified as ‘ML 380 14 vears Trorm 1/7/ 1943 No purpose stated.’

From 1 July 1948,

Although the purpose ‘Business (gardening)’ was noted on an administrative record
which was in eviderce.

As amended by the Crown Lands Ordinance (No 23 1939, Section 72 of that Ordinarge
provided that ‘[elvery miscellaneous lease shall express the purpesa for which it s
granted and shal! contain a covenant by the lessea thal he will use the land only for the
purpose expressed in the Jease.

[1999] FCA 1248, [90(iv)). iHis Honour did observa that had 5 72 provided that the lessse
covenant to use the lanc only for the pursose for which the lease was granied, it may
have been possible 1o fook to extrinsic evidence to establish that purpose and so give
substance to the covenant: para 800w,

128 [1999] FCA 1248, [9D(iv)1.
120 Real Property Act 1886 INTL.
L 112991 FCA 1248, [90 (v,

I8
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dealing with the Jessees, the lease when granted was invalid, thus a
nullity.”"* His Honour continued that if the argument advanced was
accepted, it would mean that “the administrative act of registering the lease
under the Real Property Act not only cured its invalidity but also had the
effect of extinguishing any existing native title rights and interests in the
iand.”"** Olney ] explained that such a proposition:™

does not sit comfortably with either the general thrust of dicta of various
judges in both Mabo MNo 2 and Wik which emphasise the need for a clear
and plain intention in order to extinguish native title, or with the
requirement of s 23B{2) (a) of the Native Title Act that the initial criterion
to establish a previous exclusive possession act is that the act is valid.

Another Exception to indefeasibility or Ground for Applying the Deferred
Indefeasibility Theory?

Prima facie, it appears that Olney J's judgment embraces the deferred
indefeasibility theory: a registered proprietor’s rights under a ‘nuil deed’ " ara
not indefeasible vis a vis native fitle, rather indefeasibility is ‘deferred’ to one
step away from the void instrument. Accordingly, if an interest 15 void it
cannot be validated by registration. On the facts of the case before him,
Olney ) concluded that registration of the invalid instrument was not a valid
previous exclusive possession act and, consequently, native title was not
extinguished. Nevertheless, the actual basis for Oiney |’s conclusion is
equivocal. Since Olney | expressly stated that his conclusion was consistent
with both the common law and the relevant statutery provisions, there are
four possible interpretations of his decision; the first two based on the
relevant legislative provisions, the latter two based upon the common law.
importantly, except for the second possible interpretation, which is narrower
in its operation than the others, these interpretations potentially raise wider
legal implications than those applying to the immediate facts of the decision
in Hayes.

Olney ['s Decision: Statutory Interpretations

First, Justice Olney’s decision may constitute another example of the
overriding statute exception. It is well established that where a later statute is
inconsistent with the provisions of a Torrens Act conferring absolute and
indefeasible title on the registered proprietor, the later law overrides the
Torrens Act.”® in this context, one of the requirements for aestablishing a
previous exclusive possession act under s 23B(2) of the NTA is that the act

12 [1999] FCA 1248, [90(vi], emphasis acidad.
{EE [1999] FCA 1248, 190GV},
134 [1999) FCA 1248, [900v)].

See Gibbs v Messer [1897] AC 248 per Lord Warson delivering the judgment of the
Board. '

Miller v Mirister of Mines [1963] AC 4B4: Travinto Nominees Pty Lid v Viatias (1973
129 CLR 135; British American Cattle Co v Caribe Farm Industries Ltg [19958] 1 WLEK
1329, 3ee also n 40 supra and Mr Justics AW Young, ‘Indefeasinility of Title in Belize’
(1299} 73 Avustralian law journal 27,
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must be valid.”” Although the Torrens legislation contains no specific
exception to indefeasibility based on the invalidity of a document through
which registration was obtained,”™® since the NTA is the later law, it overrides
the Torrens Act™® with the result that registration of an invalid interest does
not attract the protection of the indefeasibility provisions of the Torrens Act

vis a vis native title. ™

Although Olney ] only referred to the validity requirement contained in
523B(2)(a) of the NTA, the consequences of this interpretation are important
for all acts which are invalid under the NTA. Once native title is recognised
under the NTA, it can not be extinguished contrary to the Act."' The NTA
provides only five general ways in which this can happen: under the schemes
for the validation of past acts and intermediate pericd acts, native title is
extinguished only in limited circumstances where it is necessary to validate
past or intermediate period acts which are invalid but ‘would have been valid
... if the native title did not exist;’™ under the scheme for the confirmation of
previous exclusive possession acts and previous non-exclusive possession
acts, native title is only extinguished if the act sought to be confirmed is
valid;'”® and under the future acts regime, native titte may only be

137 Section 23B(2)a) of the NTA. See also [1999] FCA 1248 at [300)] per Olnev .

The tenor of the relevant Torrens Acts is that the registsred propristor’s ‘nterest is only
subject to registersd interests unless some ground of statutory exception prevents the
acquisition of indefeasibility of title.

1 The Jater statute need not expressly override the ‘ndefeas’bifity provisions of the Torrens

Acts; it is sufficient if that is the proper implication from its terms: Milier v Minister for
Mines [1963] 2 WIR 82, 98.

140 In this respect, the interests which are irvalid for failure to comply with the provisions of

the NTA are in a special position. This conclusion wouid also be applicable 1o any othar
acts which are required, by the NTA, to be valid before they have an extinguishing effect
on native title, Cf the position of a registered proprietor who acguires an indefeasible title
notwithstanding that the dealing under which he gr she claimed title was void for breach
of swrutery probibition: Bovd v Mavor of Wellingten [1924] NZLR 1174 (void
proclamation); Breskvar v Wall 1971 1268 CLR 376 (ransfer void for breach of stamp
duiles iegislation); Rockhampron Permanent Building Society v Petersen (INo 2) [1989] 1
Qd R 570 {mortgage void for breach of lending rules) or that the instrument was
executed under a power of attorney that did not authorise its execution (Broadfands
Intarnational Finance Pty Ltd v Siv (1987) 4 BPR 9420, Co-uperative Property
Developments of Australia Lid v Commanweaith Bank of Australia {1992) 1 Tas R 308),
or in the case of a registered proprietor of 4 lot in @ subdivision, where the subdivision
breached the staturory requirernents for creating legal sulbdivisions {Sutherland Shire
Council v Molr (1982) 49 LGRA 112} See generally P. Butt, Land Law, op ¢it (n 39), pp
658-5949,

NTA = 11. At common law, native title wil! be extinguisked as a result of action by the
rative Titie ho.ders themsetves, such as losing their connaction with the land or the death
of the fast memider of a particular Aboriginal group, The NTA's failure 1o address this
isste in the context of future extirguishment of native litle may, the-efore, greate a legal
ancraiy: native ‘itle, once recognised under the NTA, may axist in perpefuity
notwithstanding that it no longer satisiies the definition of "native title’ in the NTA.

142 For Past Acte s 22802310 of she NTA; for intermediate perod acts: s 232A[2)(0) of the

NTA.

Section 22B{(2¥a) and 23F(2)a) of the NTA respectively.



7ICULR Native Title — An Fxception to Indefeasibility 41

extinguished by acts which fall within one of the twelve prescribed categories
of future acts™ and comply with the conditions for validity specified for that
type of future act.’*

Thus, the NTA requires, expressly or by implication, that before native title
can be extinguished by anv act, the extinguishing act must, in the absence of
native title, be valid; any invalidity of the extinguishing act must be due to the
existence of native title. Accordingly, on the basis of the overriding statute
exception, registration of any act which is invalid other than as a result of the
existance of native title, would not attract the benefits of the indefeasibility of
title provisions of the Torrens statutes vis a vis native title,”™® Thus the Torrens
legislation must be read in light of principles contained in the NTA, which
relate to the validity of acts.

Secondly, and more narrowly, it can be argued that the decision stands for
the proposition that a person registering a void instrument, specifically
because it fails to satisfv the requirements of s 23B{2)(a) of the NTA, doas not
obtain an indefeasible title. This interpretation means that if a document is
void for the purpose of the statutory confirmation of extinguishment of native
titte by previous exclusive possession act, it cannot be validated by
registration: in such cases either the deferred indefeasibility theory appiies or
native title constitutes an exception to indefeasibility in this limited context.
This ratio responds to the serious consequences for native title of the NTA's
confirmation provisions,'™*

148

See n 303 infra,
143 NTA, 5 2dAA.

146 There is, nowever, an exception in relalion to the registration of invalid future acls: see

Part 1V, seclion entitled 'Registration of Invalid Future Acts’, infra.

Prior 10 the repeal of the Queenslang Rea/ Propertv Acts 18617 ancd 1877 by the land
Title Act 1994 (Qld), all the Torrens statures were later Acts 10 the NTA. The enacment
of the land Title Act 1994 , however, complicatas this position. Since this Act
commenced operalion on 4 April 1934, the earfier statute has now becorme ke later
statute in point of time for the pumoses of fnconsistency with the NTA. There i3
considerable authority for the view that the relevant date for applying the rule of
construction s the dale of the re-enactment rathar than the date of the legis.ation’s first
enactmeri: Bennett v Minister for public Works (NSWJ (1908) 7 CLR 372; Mavbury v
Piowrman (1913) 16 CLR 468; Miller v Minister for Mines [1963] AC 484: see O'Connor,
‘Public Rights and Overriding Satutes as Exceptions to Indefeasthility of Title’ (1994 19
Melbourne Unpversity Law Review 649 ar 0 658. Nevertheless, MacDonald e al,
convingcingly argues thal, with respect to Queensland, the ‘re-enactment of the
indefeasibility provisions in the Land Thle Act ~994 should not necessarily be interpreted
as impliedly amending or repealing an inconsistent stature which, pricr 1o the 1994 Adt,
prevaiied because it was a later statule to the Real Proporty Act 18617 C. MacDonaid et
al, Real Property Law in Quesnsfand LBC Information Services, Svdney, 1998), p 362,

R This interpreration alsc accords with the NTA's provisions dealing with the confirmation

of Crown rights (o natural resources. Governments may confirm any existing ownership
of natural rasourees (NTA, s 212(7)()); any right to use, contro) ang regulate the flow of
water (NTA, 8 21201){b);; anv access to heaches and public places (NTA, s 212(2)) and
that any exisiing fishing access rights prevail over any other public or private fishing
rights (NTA, s 212010eih Such confirmation dozs not, however, extinguish or impair any
native title rights ang interests and does not affect 20y confermal of land or waters, or ar
interest in land or waters, under a law that confers beneiits only on Aboriginal people or
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Olney [’s Decision: Common Law Interpretations

Thirdly, the decicion may have been based on the holding that a person
registering any instrument which is void for any reason on ordinary principles
of law, does not obtain an indefeasibie title (vis a vis native title). This
interpretation means that any invalid instrument cannot be validated by
registration - whether this means that the deferred indefeasibility doctrine
applies to the registration of all invalid instruments or whether native ftitle
constitutes a general exception to indefeasibility in the context of registered
invalid interests, the result is the same: the registered proprietor's title is
subject to any native title in respect of the land.

Oiney | expressly rejected the general proposition that the administrative act
of registering an invalid instrument not only ‘cured its invalidity but also had
the effect of extinguishing any existing native title rights and interests in the
land."" Furthermore, his Honour based this conclusion on the common law
need for ‘a clear and plain intention in order to extinguish native title.”
Accordingly, this interpretation also means that the act of registering any void
instrument does not evince a clear and plain intention for the purpose of
extinguishing native title."’

Finally, the broadest possible interpretation of the decision in Hayes indicates
that native title per se constitutes a new general exception 1o
indefeasibility.’** It is clear that on the particular facts in Hayes, registration of
the invalid lease did not attract the indefeasibility of title provisions under the
Torrens statute and therefore, since the lease could not be validated by
registration, it was not a previous exclusive posseassion act for the purpose of
confirming extinguishment of native title. Accordingly, the registered
proprietor under the null lease did not obtain the benefits of indefeasibility
vis a vis the unextinguished native title. Nevertheless, Justice Olney expressly
left open the question of what rights ‘registration may have conferred on
persons dealing with the lessees’.”™® Thus, it may he that, in such
circumstances, rather than the deferred indefeasibility theory applving or
native title constituting a general exception to indefeasibility in the context of
the registration of invalid interests, the existence of native title amounts to a
new exception to indefeasibility of titler an implied exception to

Torres Strait islanders: NTA, 5 212(3). Cf the amended NTA pursuant o which the
reference to Cimpair’ in s 212{3) has been removed because the confirmation of
pwnershin or access mav technically impair the enjovment of native litle in some
respects.
49 [T999 FCA 1248, [900vi]L
=0 19991 FCA 1248, [90:1W)].
L This is important, because by bringing the registration of a void instrument within the
scope of the common law doctrine of extinguishmen:, Olney |'s decision is not limited o
the registration of an invalid instrurment merely for the purposes of the NTA's
confirmation provisions.
In such a rase, the exception in the context of statutory grants, would simply be one
aspect of the general exception.

2 19997 FCA 1248, [20(W)].
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indefeasibility based upon the common law recognition of native ftitle
rights.’*

Indeed, although the original Torrens Acts contained certain specific
exceptions to indefeasibility, the exceptions have been refined and extended
not only by statutory amendment'*® and judicial interpretation of the statutory
provisions themselves, but also by the development of common law
principles governing the rights of a registered proprietor.”*® It is suggested,
therefore, that there are three possible bases for accommodating this new
exception within the existing Torrens scheme.

First, native titte may be a (retrospective) common law exception to the
principle of indefeasibility as a result of balanced judicial response to the
retrospective recognition of this new source of title. Although the in
personam exception is specifically set out in the Torrers statutes in
Queensland, South Australia and the Northern Territory,”’ there is no
statutory provision to this effect in the other Australian jurisdictions.
Nevertheless, it is clear that 2 common law in personam exception also exists
in the context of the Torrens regimes in these other jurisdictions.’®

Because common law recognition of native title, in 1992, has brought into
Australian courts a species o' landholding which has been excluded from the
common law since 1788, this form of landholding would not have been
considered at the time of the introduction of the Tarrens system.

b in relation to the established excaption of ‘Inherent Rights Recognised Urder the General
Law’, see penerally C. MacDanald el al, Real Fropesty Law in Queensiand, ap cit (n
147), pp 369-37C.

137 See for axample the discussion in A, . Bradbrook et al, Australian Real Property Law, op

cit (n 39), [4.36] ff.

Ta Apart from the express exceptions 1o indefeasibility specifically set out in the Torren

statutes, there are a number o7 excepticns 10 indefeasibility of title which arise outside
the Torrens statutes. See generaliy P, Bott, Land Law, op cit (n 39), pp 751 - 759; A L.
Bradbrook et al, Australian Real Property Law, op cit (n 39}, [4.63] [4.77]. Although in
Queensland, South Australia and the Nothern Territory the in personam exception is
smecifically set out in the Torrens statutes (Land Title Act 1994 (Qld), s 185(1)(a); Rea/
Property Act 1886 (SAY, s5 71V, 71V Real Proporty Act 1886 (NT), ss 711V, 71V, there
is no Satufory provision in the other Australian jurisdictions. However, despite the
absence of a specific statutery provisior In the other jurisdictions, 1t is clzar thal the
exception also exists under the relevant Torrens Acts: Frazer v Walker (19677 1 AC 569
at p 585. See alzo Bahr v Nicoiay (No Zi {1988) 164 CLR 604 Logue v Shoalhaven SC
[1974] 1 NSWLR 537, 543ff per Mahonev |; Sifovi Ptv Ltd v Barbaro {(1988) 13 NSWLR
466 (where the High Court’s reasoning in Bahr v Nicolay, although not applied, was
approved),

57 Land Title Act 19894 (Qldy, 5 185{1}ar Real Proporty Act 1886 (SA), 55 711V, 71V ; Real
Property Act 1BB8 (MNT), ss 711V, 71V,

158 See Barry v Heider (1914} 19 CLR 197 Frazer v Walkor 1196771 AT 569, 585, Seg also
the authorities cited in n 156 supra. It is also worth noting that the despite the specific
enactment of the exception in some jursciclions, the intergratation and operation of the
exception appear o ke the same: Wallace and MacDanzld, ‘A New Fra in Torrens Title
ir Queensiand -The Land Titie Act 19947 {1994) 68 Australian Law Journal 675, 678,
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Nevertheless, the objects of the Torrens system are:*™*

to give security and simplicity to all dealings with land by providing that
the title shall depend upon registration, that all interests shall be capable
of appearing or being protected upon the face of the registry, and that a
registered title or interest shall never be affected by any claim or charge
which is not registered.

Deaspite the retrospective recognition of native title, however, it is still
guestionable whether native title gives rise to a registrable Torrens interest or
whether native title can be protected by caveat.'™ These are some indications
of its vulnerability and it would be inequitable to allow the act of registration,
of itself, to extinguish any existing native title interests. To deny native title
holders any protection under the Torrens systemn, a system which
contemplated that all interests were capable of being recorded or registered,
would only continue to exclude this form of landholding from Australian
courts. By classifving native title as a retrospective common law exception to
indefeasibility, however, Australian Courts can effectively balance the
retrospective existence of native title with conventional land law concepts.

Secondly, the existence of native titie may come within the ambit of the in
personam exception. It has been observed that the extent and limits of the in
personam exception to indefeasibility have not been clearly defined.'’
However, the courts have consistently held that the Torrens legislation does
not ‘abrogate the principles of equity; it alters the application of particular
rules of eguity but only so far as is necessary to achieve its own special
objects’.'®* Since the Torrens system ‘is a system of conveyancing,® and the
indefeasibility provisions are designed to ‘protect a transferee from defects in
the title of the transferor, not to free him from interests with which he has
burdened his own title,”’*" the Torrens legisiation does not affect the personal

' This was one of the opening statements in the Report of the Real Property Law

Commission in Movember 1861, a Cemmission of five, which included Torrers,
appoined to review the working of the Real Property Act 1858: cited by R. Atherton,
‘Donees, devisess angt Torrens titie: the problem of the volunteer under the Real Property
Acts’, ALTA Conference Proceedings, Volume 2, 1988 (held at the University of Otago,
Bunedin, luly 5-8, 1998 Buterworths and LBC Information Services, Sydney, 1998), p
045,

160 see n 12 supra.

181 Stevens, ‘The In personam Exceptiors o the Princiole of indefeasibility’ (1969) 1

Auckiand University Law Review 29, 42, See aiso P, Bult, ‘Personal Equities Ravisited’
{1994 68 Austrajian Law journal 448; Skapinker, ‘Ecuitable Inlerests, Mere Equilies.
'Perspnal’ Equities and ‘Personal Eguities” -Distirction With A Difference’ (1994} 68
Australian Law lournal 593.

Oh Hiam v Tham Keng (1980) 2 BPR 9431 (PCI, 9454 per Lord Russeli delivering Lhe
judgment o the Board: Barrvy v Heider (19145 19 CLR 197, 213 per lsaacs |; Butier v
Fairclough 119172 23 CLR 78, 91; Frarer v Walker [1967] 1 AC 559, 36A; Bahr v Nicalav
(No 2) (T988) 164 CLR 604, 613; Friedmar v Barrett [1962]1 Qd R 498, 5317,

Oh Hiam v Tham Kong (1980) 2 BPR 9451 (PCY, 9434 per Lord Russell delivering the
judgment of he Board.

Bahr v Nicalay (vo 75 (1988) 164 CLR 604, 653 per Brennan 1.

Ty

163

Eacts
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obligations of the registered proprietor; such in personam rights are
enforceable against the registered proprietor notwithstanding that they are not
noted on the Register.

According to conventional principles, however, the conduct complained of
for the purposes of the in personam exception, must be that of the registered
proprietor,"®* occurring either before or after registration,™ which resulted in
the creation of legal'® or eguitable rights enforceable against the registered
proprietor, The interest created may be an equitable interest in the land or a
personal equity enforceable against the registered proprietor.’®® However,
because an essential feature of native title is that it is created independently of
the registered proprietor's conduct, it is arguable that the existence of native
title alters the application of the in personam exception vis a vis native fitle.
Accordingly, in the context of native title, the focus of the registered
proprietor’'s conduct is not on what he has done, but on what he has not
done.

Bv imposing a personal obligation on the registered proprietor-to-be to take
staps to ensure that there is no native title affecting the property in respect of
which he seeks to become registered, the common law extends the in
personam exception to acts of the registered proprietor occurring hefore
registration which would have given notice'®® of the existence of natve title
interests in the land. Significantly, because of the non-proprietary nature of
the in personam exception, the exact nature of a particular native title interest
is irrefevant. Indeed, the uncertain status of native title strengthens the
argument that the registered proprietor has an obligation to take steps to
ensure that there is no native title affecting the land.”™® What this compulsory
personal obligation involves is elucidated in the context of the third basis for
incorporating a general native title exception to indefeasibility within the

Or an agert acting on beha'f of the agisiered proprietor,

Bahr v Nicolay (No 2) (1988 164 CLR 604, 613 per Mason C) and Dawson }; and at 633
per Wilson and Toohey Jj. ‘

107

Although the in personam exeception has been calied the ‘personal equities’ exceplion
(Breskvar v Wall (1971 126 CLR 376, 385 per Barwicie CJ), this description obscures the
fact that it encompasses rights arising at law as well as rights arising in equity: for
example, an action at law Tor deceil {Carofare v Reliance Finance Corporation Lid
(1992) NSW Conv R 35-540, 59,662 per Meagher JAL

68 Bahr v Nigolav (No Z) (1988) 164 CLR 604, 838 per Wilson and Toohey J]. See also
Lergs Pty Lid v Terara Pty Ltd (1992) 174 CLR 407, 421,

145 WWhich may amount to more than mere notice - see discussion in text accompanying n

172-m 190 infra.

e Native title may be protected by such legal and equitabie remedias as are appropriate {o

the particular rignts and interests established by *he evidence (Mabo, ar 61 per Brennan
B, including an injfunction: Fejo v Northern Territory {1998 72 ALJR 1442, This i5 50
whether the rights and interesis are proprietany or personal and usufrucluary in nature
and whether pessessed bv a community, a group or an individual, For z general
overview of the crotection offered 10 native ttle in the United States, Carada and New
Zealand and Australia, see R Basiett, 'Native Title: From Pragmatism to Equai’ty Berore
the Law’ {79951 20 Melbourns Universily Law Review 282, 294-310.
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existing Torrens system,™”

Thirdly, and as an alternative basis for subjecting registered title to any pre-
existing native title, notice of native title may amount to more than ‘mere
notice’ for the purpose of the indefeasibility provisions. Although notice may
be effected outside the caveat process, such notice’” of an antecedent
unregistered interest doas not affect the registered proprietor’s title.'”*
However, a registered proprietor who has notice, including constructive
notice, of native title affecting the land may gain no protection in respect of
the native title under the notice provision.”™ As will be explicated below, it is
because of the unigque attributes of native title that notice of native title at
common law may be in a different position from notice of other interests in

land.

Importantly, the NTA makes specific provision for establishment of three
registers: the Register of Native Title Claims, for recording details about
claims,'”™ the National Native Title Register, for recording determinations of
native title,"”® and the Register of Indigenous tand Use Agreements, for
recording details of indigenous land use agreements.”” Furthermore, a person
whose name appears in an entry on the Register of Native Title Claims, a

‘registered native title claimant,”*”® is given a right to negotiate before the

171

It has also besn held that the in personam exception may be invoked against the
registered proprietor i the registered groprietor has constructive notice of wrongdoing or
unconscionable conduct towards the claimant which results in the claimant being
deprived of an interest in the land: Siev-Fourth Throne Pty Lid v Macguarie Dank (199€)
V' Conv R 54-546, per Hadigan J. See aiso Burke v State Bank of New South Wales
[1994] 37 NSWLR 53; H & & R Nominees Py Lid v fava (1995) V Conv R 54-322;
Pyvramid Building Saciety v Scorpion Hotels Pty Ltd (1996) 136 ALR 146.

. The categories of notice that were recognised by the common law are now set ouwt in
statutory form in all Australian Jurisdiclions except Western Austratia: Convevancing Act
1979 (NSW), 5 164; Property Law ACt 1958 {Vic), s 199; Property Law Act 1974 (Qld), 5
342; Law of Property Act 1936 (SA1, 5 117; Convevancing and Law of Property Act 1684
{Tas}, s 5.

The notice provisions of each jurisdiction are: Land Titles Act 1925 (ACT), 55 48(5), [9;
Real Property Act 1900 {NSW), s 43; Rea/ Properiv Act 1885 (NT), s5 56, 72, 186-187
Lang Title Act 1994 (Qld}, s 178(3;, 18412)(a); Real Froperty Act 1886 (SA), 55 36, 72,
186-187; Land Titles Act 1980 (Tas), s 41; Transfer of Land Act 1958 Vi), s 43; Transfer
of Land Act 1893 (WA, 5 134,

It may be that notice of native fitle, of irself, amounts to fraud for the purposes of the
Torrens Acts. Cf: the position with respact to rotice of non-native litle equitahle intarests:
Bahr v Nicolav (No 2) 11988) 164 CLR 604 where the High Coun held, per curiam, that
notice of an equitable interest of isell does no! amount o fraug within the satutory
exception to [ndefeasibility. Whether notice of native title {alls within the in personam
exception 10 indefeasibility {5 discussed in the text accompanying n 161-n 171 supra.

See definitfon of Register of Native Tile Claims in = 253 of the NTA. Details are
contained in Part 7 of the NTA.

17 See definition of National Native Title Register in s 253 of the NTA. Dstails are contained
in Patt & of the NTA

See definition of Register of Indigenous Land Use Agreements in s 233 of the NTA.
Dretails are contained in Part 8A of the NTA.

See definition in 5 253 of the NTA.
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government does certain future acts over land subject to native title,”™ Thus,
the common law rights of native title holders are supplemented by the NTA
in such circumstances, indicating that knowledge of the potential existence of
native title attracts greater protection for such title. 1t is suggested, therefore,
that in the future, ‘it will be prudent for purchasers to search [the first two]
registars. Both registers are open to the public, except where the Registrar
feels that it would not be in the public interest ...""* Failure to search these
registers may have the result that the fitle of the registered proprietor is
defeasible for any native title interest registered under the NTA.'®" Thus, a
registered proprietor may he prevented from purchasing with notice of a
native title interest which, although ‘unregistered’ in terms of the Torrens
system, is registered under the NTA, and then, upon becoming registered as
proprietor, relying on the indefeasibility of title provisions to defeat that
‘unregistered’ interest.'®

It may be that the protection given by the notice provision to a registered
proprietor against the consequences of actual or constructive notice of
unregistered interests affecting the land has point only when the unregistared
intarest,-is not ‘capable of appearing or heing protected upon the face of the
[Torrens] registry' ™™ and, although capable of being recorded or registered
under an alternative ragime specifically established for this purpose, is not so
recorded or registered. Ta confer on the registered proprietor immunity from
the consequences of notice of an interest which is not capable of heing
recorded or registered under the Torrens system, vet is recorded or registered

7 NTA, 5 29(2)(h).

P. Butt, ‘The Native Titla Act: A Property Law Perspective’ (19941 Ausirailan Law Journal
285, 2B7. See also NTA, 55 188 and 195, In determining whether it would o would not
be in the public interest for information to be availzble to the public, the Registrar must
have due regard to the cultural and customany concerns of Aboriginal peoples and Torres
Strait |slanclers: 5 195(2) of the NTA.

1 Ar esxamination of whether or not pestporemant of the subsequent fega! interest could

be justified pursuant to the doctrine of estappel, or the principle of negligence, is bevand
the scope of this paper.

182 It has been noted that notice of an eguitable interest, of itself, does not amount to fraud

within the sratulory exceptions to indefeasibility see n 174 supra). Under oid systemn
titke, however, a purchaser who took with nolice of an earlier equitable interest affecting
the lard held the land subjec to thar irieres: This result was achisved betause the
equitable doctrine of notice, actual or constructive, was founded an the view that the
“aking of an inrerest with not'ce of a prior imerast is a species of fraud: Stuart v Kingston
1923) 32 CLR 309 at p 35%2. Since the in personam exceplion Lo indefeasibility
BNCOMpasses at least some actions traditicnally regarded as constituting equitable fraud,
*his allows rights to be enforceable agairst 2 registered proprievor as a result of conduct
faliing short of ‘Traud’ as that term s understood under the Torrens Acts: Bahr v Nicolay
{INa 25 (1988 652 ALIR 268, As Peler Buft observes © a {ine line must be drawn between
purchasing with "mere” rpotice of another's unregisiared irterest twhich is ot sufficient
to impeach a regislered titlel and puarchasing with netice coupled with ¢ther factors
which, together, constilute eguizbie “raud anc render the gropristor liable 1o a claim in
personam’s Land Law, op ¢it in 38, pp F54-755,

182 See text accompanying r 15% supra.
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under its own system, would be illusory. ™

The paramountcy’® and notice provisions themseslves draw no distinction

between unregistered interests that are capable of appearing or being
protected upon the face of the registry and interests although not capable of
being recorded or registered directly under the Torrens system, are
recordable or registrable under an alternate system designed specifically to
cover the field for that type of interest. Nevertheless, since the Torrens system
contemplated that all interests in fand could be protected, what is relevant is
whether an interest which is not capable of being recorded or registered
under the Torrens system, as where it is of a non-proprietary naturs,’®® s
capable of appearing on the face of an alternate registry system and does In
fact so appear. Where an interest which is unregistered in terms of the
Torrens system, has not only the potential to be publicly notified, but is so
notified, the interest indirectly obtains protection against the conseguences of
the indefeasibility of title provisions. This conclusion is also consistent with
the approach adopted by the Privy Council in Gihbs v Messer™ which, in
embracing the deferred indefeasibility theory, emphasised the notice
provision over the paramountcy provision in the Tarrens legislation.®®

Whether registration under the NTA simply ensures that notice of native title
is ‘more than mere notice’ or whether it is in fact tantamount to being notified
for the purpose of the Torrens register, the consequences are the same: the
title of the registered proprietor is subject to the native title interest.’™
Furthermare, although the various interpretations of Hayes which classify
native title as an exception to indefeasibility or as a graund for applyving the

e See the similar argument advanced by Adams ] when examining the position of

volunteers as registered proprietors under the Torrens system in King v Smail [1958] VR
273 esp At 275-276, and 277-278. It is worth noting that King v Smail was decided at a
time when deferred indefeasibility was the accepter thecry.

185 The paramountcy provisions are those which state the principle of indefeasibility of title

mosl positively, Although the various Tor-ans siatutes employ different waording, tha
paramaountcy Qrovisions provide that notwithstanding the existence in any other person
of any estale or interest which but far the Torrens Act may be held to have prority, the
registered proprietor of any estate or inlerest in Jand shall except in the case of fravd and
various other excestions kold the land, estate or inferest subjeqs oniy to the
encumbrances, esates or interests recorded in the fol'o of the Register: Zand Titfes Act
19253 (ACT), & 58; Real Froperty Act 1900 (NSW), s 42 Real Property Act 1886 (NT), ss
69, 70; Land Title Act 1594 (Qld;, & 184; Real Properiv Act 1886 (5A), ss 96-70, Land
Titles Act 1980 (Tas), s 40; Transfer of Land Act 1958 (Vid), § 42: Transfer of Land ACT
1893 (WAL s 58.

In the context of overriding stalutes, ses Linden v Wigg (1968; 38 WN (Pt 1] (NSW) 108,
112-115.

87 [1881] AC 248.

188

186

Cf the principle of immeadiate indetzasibility which emphasised the pa-amountoy
provision rather than the notice provision: for eg, ‘As reglstered proprietor, and while he
remains as such, no adverse claim (excent as specifically admitted) may be brought
against him™ Frazer v Walker [1967] AC 569, 5871 per Lord Wilberorce @pproved by the
High Court in Bressvar v Wall (1971 126 CLR 376).

e If, howaever, registration under the NTA s considered to be equivalent to being registered

for the purposes of the Terars system, different considerations would apply.
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deferred indefeasibility theory differ in the extent of their operation, this is
essentially the result of all the interpretations. Prima facie, therefore, the
essence of the suggested interpretations of Hayes is that, in certain
circumstances, registration does not attract the benefits of the indefeasibility
provisions vis a vis native title; the registered proprietor holds subject to the
native title interest. Simply stating that indefeasibility does not attach to the
registeraed title vis a vis native title does not, however, address the extent 1o
which the registered title is defeated by the native title. Inherent in this
analysis is an examination of the guestion of whether or not native titie has,
apart from registration, been extinguished. However, before turning to an
examination of the legal implications of classifying native title as an
exception to indefeasibility and a ground for invoking the deferred
indefeasibility doctrine, it will be instructive to consider the theoretical
rationales underlying the broadest possibie interpretation of the decision in
Hayes: that native title constitutes a new general exception to
indefeasibility.”*

PART I1I: THEORETICAL RATIONALES UNDERLYING NATIVE
TITLE'S POSsIBLE CLASSIFICATION AS A GENERAL EXCEPTION
TO INDEFEASIBILITY

Underlying all three suggested bases for the possible incorporation, within
the existing Torrens system, of a new general exception to indefeasibility
pased on the existence of native fitle,””" are two important theoretical
rationales. First, the classification of native title interests as equitable
proprietary interests rather than mere personal rights and, secondly, the
commen law doctrine of shared exclusivity. While both rationales relate to
the uncertainty surrounding the precise nature and content of rights held
under native title, the former is specific to native title, while the latter is not
so confined.

The Equitable Proprietary Nature of Native Title'™
Native Title as a Propristary or Personal Right

Although the NTA does not expressly classify native title rights and interests

e See text accompanying n 152 supra.

That is, whether native title is a ratrospective commen law excaption Lo indefazsibility
based upon its vulnerable status, or whether the existence of mative title comes within the
ambil of the in personam exception, or whether nolice of narive title amounts 10 mara
than meare notice for the purposes of the (ndefeasihbility provisions, see text
accompanying n 152-n " 88 supra.

e See n 4 supra. See also R M Bartlett, ‘Tne Provrietary Nature of Native Title’ {12988 6
Australian Praperty Law journal 77, which considers whathar native titie is a proprierary
interest, The author concludes that, by regarding native title as propertv for the purposes
of protection and enforcemert against ai Crown exdinguishment; b) under s 5100 of
the Constitution: ¢ under the RDA: o) as a burden on the radical title of the Crown; and
e) as against inerference by third parties, the High Court has recognised the proprietary
rzture of native tille,
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according to common law concepls of proprietary or personal rights, the Act
appears to adopt an approach similar to that adopted by Deane and Gaudron
1) in Mabo.™ Without elevating native title to the status of a property right, it
attributes to native title the characteristics of a proprietary right for a number
of purposes.’ However, it is arguable that the NTA in fact adopts the
approach taken by Brennan ], as he then was, in Mabo. According to Brennan
}'s analysis, native title is necessarily proprietary in character,”™ although
individual rights deriving from the communal title can be either personal or
praprietary.’”® The formal order made by the High Court in Mabo was that
the Meriam peopie of the Murray islands, are ‘entitled as against the whole
world to possession, occupation, use and enjoyment of the lands.
Importantly, that entitlement to exclusive use and occupation was not limited
to activities that were integral to the distinctive culture of the Meriam people

193 Mabo at 88-89. This position 's not affecled by the NTAA.

The effect of the original NTA was that native title was treated as equivalent to ‘ordinary
titie’ {freehold in most places: 5 253(2) definition of ‘ordinary titie) for four purposes.
First, under the “future acts’ regime, an acr affecting native title in ar onshore place is
only valid if either it applies to native title holders in the same way as it would if they
held 'ordinary t:ile,” or if the efect of the act on natrve titie is not such as to cause the
native title hoiders to be mn a mors disadvantagecus position than they would be if they
held ordinary title (NTA, ss 22, 23, 235 Secondily, also uncer the “future acts’ repme,
native title holders are entitled to the same procedural rights in relation to permissible
future acts, as holders of ‘ordinary tite’ (NTA, 52 23(6) and 2351, Thirdly, where native
title is impaired bul nat ext'nguished in relation to an onshore place under the ‘fuiure
acts’ regime, native title halcders will be entited to compensation if the act could have
been done over ordinary title and but ordinary title holders would have received
compensation. Furthermaore, such compensation is asszssed under the same regimes as
are appiicable to ‘ordinary title” koiders (NTA, ss 23(4) and 51(3)). Fourthly, where native
title is impaired but not extinguished In relalion to an onshore place cnder the ‘past acts’
regime, native title halders are similarlv entitied to campensation if the act could have
been done over ordinary litle lanc and the ordinary title halders would have received
compensation. Again, any such entillement to compensation will be assessed under the
same regime as for ‘ordinary ttte” holders (NTA, ss 17, 20 and 51{3) and the s 240
definition of ‘similar compensable interest test.”). The amended NTA continues in part to
preserve the original Act’s ‘frechold standard’ for the freatment of native title (
Subdivision M of Division 3 of Farl 2 of the &TA fwhich is based ypon original ss 23 and
235 of the NTA, which were repeaied by the NTAA), but this standard has been relaxed
in a number of respects. Although there hes been an expansion in the types of
zovernment acts which are exempt from the freehold test ifor example, facilities for
sorvices to the public (Subdivision K reserved land (Subdivision Jb; future water and
atrspace management (Subdivision Mi; primany production (Subdivision G) and opal and
sem mining {Subdivision MY, acts which affeq mative Utle but which do nat pass any of
the spacific tes:s in Subdivisions B, C, 3, F, H, [, ]. K, or I, must pass the general fraehold
test in Subdivision M of Division 3 of Part 2 of the amended NTA 0 be valid under -he
NTA's future acls regime.

Mabn at 51-52. See also the same conclusion reached by R H Bartlett, “"The Proprietary
Nature of Native Title’ (1998} & Australian Property Law journal 77 (where the author
argues “hat the Australian High Court has recognised the proprietary nature of rative title
by regarding it as property {or the purposes of protection and enforcement against a)
Crown axtinguisnment; b) under s 5700wi) of the Constitution; ¢} under the RDA; di as a
burden on the radical titie of the Crown; and e) as against interference by third parties.)

=8 see P. O'Cornor, ‘Adoriginal Lang Rights at Common Law: mMabo v Queensand (1892

18 Monpash University Law Review 251 at po 258, 260,
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prior to contact with Europeans. Brennan | did, however, say that:"*’

[n]ative title has its origin in and is given its content by the traditional
laws and customs observed by the indigenous inhabitants of a territory.
The nature and incidents of native title must be ascertained as a matter of
fact by reference to those laws and customs.

Although this may be taken to limit native title to uses governed by traditional
laws and customs, the actual order of the Court contains no such limitations.

The apparent contradiction is resolved by Brennan ['s explanation that, where
the indigenous inhabitants were in exclusive possession of their lands (or, it is
argued below, where exclusive possession of the land was shared by the
indigenous inhabitants), the fact that the rights held within their community
by virtue of their laws and customs are non-proprietary usufructuart rights is
no impediment to the existence of an overarching proprietary fitle held by
the whole community as a result of that exclusive {or shared exclusive)
possession.’™ In that situation, it appears that the communal proprietary title
is not limited by the internal laws and customs.

In this context, the Canadian Supreme Court decision in Delgamuukw v
British Columbia'™ may have persuasive value, In Delgamuukw, Lamer CJ
summarised the content of aboriginal title in the following terms:*®

Abariginal title encompasses the right to exclusive use and occupation of
the land held pursuant to that title for a varisty of purposas, which need
not be aspects of those abariginal practices, customs and traditions which
are integral to distinctive aboriginal cultures; and ... those protected uses
must not be irreconcilable with the nature of the group’s attachment to
that land.

The Chief Justice emphasised that Aboriginal title is only distinguishable from
other proprietary interests because it is sui generis and therefore characterised
by its several dimensions: its inalienability, its source and the fact that it is
held communally. 2"

Importantly, however, Lamer CJ had previously stated, in R v Van der Peet,”™
that ‘Aboriginal title is the aspect of Aboriginal rights related specifically to
Aboriginal claims to land’.™ In B v Van der Peet, the Supreme Court of
Canada explained the relationship between Abonginal rights and Aboriginal
title in the following terms:*

1o

Mapp, at 58,

198 ibidd & 51, Indeed, Brennar ) observed that ‘it iz not possible to admit traditional
usufructuary rights without admiting a traditional propristary community title’”s 7ol

178 [1997] 3 SCR 1010 (SCC.

09 Ibid at [117].

ihid at [113].

ez 11996] 2 SCR 307 {3CC.

ibzd at 562, amohasis added,

204 Rov Van der Peet [1996] 2 SCR 507, 582; 137 DLR {athy 289, 320.



52 ULLA SFCHER (2000)

[Alboriginal rights and aboriginal title are related concepts; aboriginal title
is a sub-category of aboriginal rights which deals soley with claims of
rights to land. The relationship between aboriginal title and abariginal
rights must not, however, confuse the anaivsis of what constitutes an
aboriginal right. Aboriginal rights arise from the prior occupation of land,
but they also arise from the prior social organization and distinctive
cultures of aboriginal peoples on that land. In considering whether a
claim to an aboriginal right has been made out, courts must look at both
the relationship of an aboriginal claimant to the land and at the practices,
customs and traditions arising from the claimant’s distinctive culture and
society. Courts must not focus so entirely on the relationship of aboriginal
peoples with the land that they lose sight of the other factors relevant to
the identification and definition of aboriginal rights.

The concept of native title developed in Mabha is, however, a single concept:
the precise content of the title depending on the customs and traditions of the
group claiming native title. Thus, the differentiation set cut in Defgamuukw
between ‘rights” and “title” is part of the single native title concept. While it
may be that native title in a particular case will amount 1o exclusive
possession (as was the case in Mabo), in other cases the title will amount to
lass than exclusive possession and perhaps consist of use rights only. In the
Australian native title jurisprudence, all those rights are covered by the
concept of native title and as a result amount to some interest in land.”® This
is, no doubt, one of the factors that has contributed to the uncertainty
surrounding the classification of native title as proprietary or personal in
character.”™®

Nevertheless, in accordance with both Brennan J's analysis and the formal
order made by the High Court in Mabo, provided that the indigenous
inhabitants have exclusive {or shared exclusive possession) of the land, the
more liberal view of the Canadian Supreme Court in relation to the content of
aboriginal title would appear to be apposite. Accordingly, the rights attaching
to native title would not only be proprietary, but would also not be limited to
rights deriving from custom and tradition but would be expanded to reflect
the nature of the title - exclusive {or shared exclusive) possession.

By not only codifying the Mabo definition of native title but also by ensuring
equality of treatment between native title and ordinary title for a number of
purposes,” it can be argued that the NTA also implies that native title is a
proprietary right. On this interpretation, both the policy of the Act and the
position at cormnman law that native title is nevertheless inferior to ordinary
title in that an inconsistent ordinary title interest either extinguishes native

See M. Tehan, ‘Delgamuukw v British Columbia - Casenote” (1998) 22 Melboumne
University Law Review 763, 779, See also n 4 supra.

Brennan | did, however, observe thar ‘it is nat possible to adris raditional vsufructuary
rights without admitting a traditionz] proprietary community title': Mabo, at 51.

L7 See n 194 ana accompanving ext supra, and nn 308 and 307 and accompanying text

infta.
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titte or suspends it to the extent of and for the duration of the inconsistent
interest, merely indicates whether native title is a legal or equitable interest.*®

Native Title: Legal or Equitable Interest?

On the assumption, consistent with Brenpan ]’s approach in Mabo, that
native title is a proprietary interest in land, it is arguable that the fact that
ordinary title takes precedence over native title, both at common law and
under the NTA, suggests the class of proprietary interest to which native title
belongs. The principles governing the enforceability of each recognised class
of interest - legal interests, equitable interests and mere equities - vary
significantly at common law. Depending on their place in the hierarchy,
different classes of proprietary interests have different spheres of
enforceability. The statutory concept of indefeasibility of title results in a
person registered as the holder of an estate taking an interest which is, subject
to any exceptions, unaffected by any prior claims®™ and is thus different from
the resolution of such disputes under the general law. However, because the
cornmon law continues to be relevant to native title under the NTA, not only
far defining native title but for determining the consequences for native title
of particular grants of interests in land,”™" it is suggested that by drawing an
analogy between native title and the principies governing the resolution of
priority disputes arising under the general law,”*" it is arguable that native title
intarasts fall within the equitable interast class.

Native Title: Legal Interest?

A priorities dispute arises where two or more persons have inconsistent
proprietary interests in the one piece of land. Although the superior claim is
generally that of the prior claimant, the interaction of legal and equitable
principles can produce a different result. The general principle is that legal
interests are good apgainst all the world, and consequently, that a legal interest
prevails over any subseguently created lega! or equitable interest to the extent
to which there is any inconsistency. Thus, a dispute between the holders of
two legal interests and a dispute between the holders of a prior legal interest
and a subsequent equitable interest’™” is resolved by determining when the
interests were created and according priority to the interest which was
created first in time. The fact that native title is, both at common law and
pursuant to the NTA, necessarily subordinated, whether permanently or

s Butt has observed, however, assuming that native title is properly characterisec as

‘proprietany’, it would neverthizless not be an ordinary legal or equitable ‘estate’” of the
kind recognised by the common law or equitys Land Law, op ¢it (1 391, p 883,

The Torrens statutes do, however, specifically set out a number of exceptions to the
pasamountey concept: Real Property Act 1900 (NSWY, 5 42: Transfer of Land Act 1958
Vig), £ 42: Land Titfe Act 1904 (Qldy, ¢ 44: Real Property Act 1886 (SA}, s 6% Transier of
Land Act 1893 (WA), & 68 Land Titles Act 1980 (Tas), s 40.

10 See n 284 jnfra.

Im particular disputes between the holdars of two iegel estates and dizputes between the
holders of 2 orior equitabla astate and 2 subsequent Tagal estate.

Providing that the dispute is not complicated bv anv factor of fravd o negligence on the
part of the legal interest holdar.
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temporarily, to all interests to the extent of any inconsistency thus excludes
the possibility of native title interests falling within the legal interest class of
proprietary rights.

Native Title: Equitable Interest?

The Court of Chancery developed the priority principles governing a dispute
between a prior equitable interest and a subsequent legal interest, and, In
general, a legal interest will not be interfered with unless the conscience of
the legal interest holder is not clear. This principle manifested Itself in the
rule that ‘a bona fide purchaser of the legal estate for value without notice of
prior equitable interests takes free of prior equitable interests.*'? In the
context of native title, the crucial element in this proposition is that the holder
of a legal interest must take without notice of the prior equitabie interest in
order to take priority over it.”" This element is compiicated by the fact that
there are three categories of notice: actual, constructive and imputed.’™
Although the doctrine of constructive notice requires that a purchaser of a
legal interest make such inquiries as are reasonable for the particular
transaction,”™® including inquiries about a particular fact if a reasonable
person with due regard to his or her interests would have done so, the exact
parameters of the doctrine have resulted in considerable dispute.
Nevertheless, since the presence of a prior, existing native title interest cannot
be indicated by any inquiry other than a determination of native title,”"” untii

Pifcher v Rawfins (1872% LR 7 Ch 259. A purchaser of the legal interest for value without
nolice of the prior equitable interast can, however, give a good Litle tn 3 purchaser of the
legal title from him or her notwithstanding that the latter has notice of the eguitable
interest; Kettfewel! v Watson (1882) 21 Ch D 685, 707; Wilkes v Spooner [1917] 2 KB
473.

Ll The enus of proof in his context is uncertain. The preponcerance of authority suppoits

the view thar the holder of the legal interest must prove that he or she purchased for
value and without notice: Re Nisber and Pols” Contract [1905] 1 Ch 391; Wilkes v
Spouaner [1911] 2 KB 473; Mifls v Renwick (19011 1 S8R (INSW) (Eq) 173, However, thera
are also decisions that support the view that the holder of the prior equiiable interest
mus prove that the lega: interest holder had notice: Carser v Cartwright (18753) LR 7 HL
731,

r
=
[E]

These catezaries, initially recognisad by the commoen law, are now codified In all States
except Western Australiar Convevancing Acl 1919 (NSW), 5 164y Properiy Law Act 1958
Vigy, £ 199; Propertv Law ACt 1974 ( QIdY, 5 342: Law of Propertv Act 1936 (5A), = 117;
Convevancing and Law of Property Act 1884 (Tas!, 5 5.

e Balley v Barnes [18941 1 Ch 25,

The NTA provides a procedure for determining whether netive tile axists anc, if it does,
what Fghts comprise it: Parts 3 anc 4. The terms ‘determmination of native titie’ and
‘aporoved determination of native title” are defined for the purposes of the NTA inss 225
and 1303 respectively. The NNTT, estanlished pursuant to Part & of the NTA, deals
with uncontested claims for 3 determination of native title {and uncontested claims for
compensations. Where the NNTT does not make a determination on the basis that the
applization s unoppesed or on the basis of an agreamert, a mediation conference must
be heid between the parties or the'r represertatives in an aftermot 1o resolve the matter: §
72010 1, at such confarence, the parties reach agreement, the NNTT must, f safisfiec that
a determination consistent with the terms of the agresment are within the powers of he
NNTT, make such a determination: s 73. Where an application has been accepted, but
the NNTT has not made a determination on the basis that the application is unopposed,
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such a determination is made, notice of a native title interest could not be
attributed to anyone. Thus, in the absence of such determination, any
subsequent legal interest would prevail over a prior native title interest. This
approach is, therefore, consistent with both the comman law and statutory
positions.

However, both at common law and pursuant to the NTA, the fact that a
determination of native title exists in relation to land does not alter the
vulnerable status of native title and therefore any subsecuent legal interests
still prevail over native title to the extent of any inconsistency, whether
permanently or temporarily. Importantly, however, it has already been
observed that the NTA makes specific provision for the establishment of three
native title registers: the Register of Native Title Claims,?’® the National Native
Title Register’” and the Ragister of Indigenous Land Use Agreements,**
Moreover, since a person whose name appears in an entry on the Register of
Native Title Claims=*' is given a right to negotiate before the government does
certain future acts over land subject to native title?” knowledge of the
potential existence of native title attracts greater protection for such title,
Accordingly, failure to search these registers may have the result that the
holder of a subsequent ordinary titie legal interest is regarded as having
constructive notice of any native fitle interests actually registered under the
NTA. In such circumstances, a subsequent ordinary legal title holder may be
estopped from asserting the priority of his or her interest over any prior native
title imterest.**> On this analysis, native title would fall within the equitable
class of proprietary interest.

Further support for the equitable nature of native title is found in the
resolution of disputes between equitable interest holders. In such cases, the

or on the basis of an agreement, or through a mediation conference, the Registrar must
lodge the application lo the Federal Court for decision: s 74, Determinations of the
NMTT are to be registerad with the Federal Court s 156(2) and have the efect of an
order of the Court: 5 167. However, a registered) NNTT derermination is not binding and
conclusive (s 164) and parties 1o the NNTT proceedings, or any person whose interests
are affected by the determination, may apply to tha Court for a review of the registerad
cetermination within 28 days: ss 167(4) and 168. The jurisdiction given to the Federal
Court to hear and determine applications for & determination of nalive titie is exciusive of
the jurisdiction of all other courts except the High Cowrt: ss 80-81. Daterminations by the
Federal Court are dealt with in Part 4 of the NTA.

e See definition of Register of Native Title Claims in s 233, Details are conmtained in Par 7
of the NTA.

e See definition of National Native Title Register in s 252, Details are containeel in Part 8 of
the NTA .

240 See definition of Register of Indigenous Lard Use Agreements in s 253 of the NTA.
Details are contained in Pa18A of the NTA,

= A fregistered native title claimant: see definition in ¢ 2533 of the NTA,

2 NTA, 5 29(2)h),

An examination of whether or mot postponement of the subseguent legal interest could
be fustifiec pursuant to the doctrine of estoppel, or the pringinle of negligence, s beyond
the scope of this paper.
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rule, formulated in Rice v Rice,”* is that ‘if their equities are in all other

respects equal, priority of time gives the better equity; or qui prior est
tempore potior est jure.*** Although the approach which treats priority of
time as the decisive factor only if the equities are equal has been followed in
some judgments,?** other judgments have concluded that the ‘important issue
15 to determine the means by which the courts have decided if “the equities
are equal”’.* In Rice v Rice, three matters were identified for the purpose of
assessing the relative merits of the parties: first, the nature and condition of
the respective equitable interests; secondly, the circumstances and manner of
acquisition; and thirdly, the whole conduct of the parties.”

Although the emphasis in subsequent decisions has been placed on the third
criterion, the judgment of Mason and Deane JJ in Heid v Reliance Finance
Corporation Pty Ltd™ reiterated the basic rule in Rice v Rice and the need to
determine if the equities are equal by comparing fully the interests of each
party.**® Due to the inherently unique nature and content of native title, it is
suggested that the distinction between different types of equitable interests,
such as an equitable native titie interest and an equitable fee simple, would
be important, if not crucial, to the resolution of a dispute between a prior
native title interest and a subsequent ordinary title equitable interest
Furthermore, the criterion concerning ‘circumstances and manner of
acquisition” would have greater relevance per se to such a dispute, rather
than simply being dealt with under the general criterion of ‘conduct of the
parties’ as is often the case in the context of other disputes between holders
of equitable interests.

Accordingly, on the assumption that native title is an equitable interest, in a

224 (1853) 2 Draw 73.
< Rice v Rice (1853) 2 Drew 73, 78 per Kindersiey V(: 67 ER 646,

See, for example, the judgment of Mason and Deare ]| in Heid v Reliance Financs
Corporation Ply Lid {1983y 154 CLR 325, 339. This case conrerned Torrens title land.

Heid v Reliance Finance Corporation Piv Led (19837 134 CLR 326, 33 per Gibbs O In
the course of deciding & dispute barween equitable interest holders, Gihbs €] quoted
with approval the statement bv Kindersley VC in Rice v Rice : ‘In the present case, the
interest of the appellant was firsl in fime. The question therefore 15 whether his conduet
... has the consequence that [the holoer of the secord equitable interest] has the better
equity, and that the appellant’s intersst should be posponed . However, his Honour
immediately added that Tilt 15 doubted whether the order of consideration of these
refevant matters is of practical imporance im the resolution of individual cases. The
impeorant issue is o determinz the means by which the coums have decided if “the
equities are equal.”™ Thos, his Honour effectively reversed the order of the relevant
mztrers for consideration.

118531 Drew 73, 82; 61 ER G464, 6409,

== (1983) 154 CLR 326.

Cf Bradbrook et al's suggestion that ‘[t appears “hat distinctions batween different vpes
of equitable interests, for exampie, an =quitable fee simple and an equitable mortgage,
are unlikely alope to provide a solution in anv dispute and thar the ¢riterion corncerning
circumsiances and manner of acguaisition, whilst important, 1s wsually dealt with uncer
te more general eriterion of “conduct of the parties”: A, Bradbreok et al, Australian
Real Praperty Law, op cit (n 39), [3.45]
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dispute between a prior native fitle interest and a subsequent ordinary title
equitable interest, priority of time would never be a decisive factor, and
consequently, in line with both the common law and statutory positions, the
ordinary title equitable interest would prevail to the extent of the
inconsistency.

A finding that, at common law, native title is an equitable proprietary interest
in land {at least where the native title holders have exclusive {or shared
exclusive) possession of the land) does not adversely affect the conclusions
reached in relation to the possible classification of native title as an exception
to indefeasibility. Indeed, the proposition that native title is akin to an
equitable interest on account of its vulnerability not only supports the
argument that native titie, if neither registrable under the Torrens legislation
nor capable of supporting & caveat, should be regarded as an exceplion to
indefeasibility but also suggests that native title per se should be regarded as
giving rise to a registrable Torrens interest which can be protected by caveat.

Shared Exclusivity

Where Aboriginal people are able to establish that they were in exclusive
possession of lands at the time of Furopean colonisation, then, as Brennan |
said in Mabo, the ownership of those lands must be vested in that people.”™
Ownership in this context means that the people, as the High Court held to
be the case for the Meriam people of the Murray Islands, are ‘entitied as
against the whole world to passession, occupation, use and enjoyment of the
lands.” However, is exclusive occupation as understood in Anglo-Australian
law necessary? Although native title arises from the phvsical reality of
occupation of the land at the time of sovereignty, should it reflect the pattern
of landholding under aboriginal law or correspond conceptually to Anglo-
Australian landholding?

Furthermore, and more importantly, concentrating solely on the common law
notion of exclusive possession in this context™ overlooks an important
common law doctrine: shared exclusivity. . As Lamer C]*** observed in
Delgamuukw v British Columbia:™**

23 tdzbo, at 51.
And as the sole test for determining wheher ¢r mol native title hag been extinguished.

With whom Cory, Mclachiin and Major [} concurred. Although there were seven
members of the Court (Lamer €, Lz Forest, L'Heursux-Dube, Sopinka, Cory, Melachlin
and Major )3, Sopinka § tock no part in the judgment.

(1977 3 SCR 1010 at {138] - nereafrer referred 10 as ' Selgamuukw’. See also [196] where
LaFores! | observed that *... exciusivity means that an aboriginal group must show that 4
claimed territory is indeed its ancestral territory and ot she territory of an unconnected
aborigingl society. On the other hand, | recognise the possibility that two or more
aboriginal arouns may kave occupied the same terdiory and vsed the land communally
a5 part of their traditional wav of life. In cases where two or more groups have
accommodated each other in this way, | would not preciude a finding of jaint
occuparey, The result mav be different, however, in cases where one dominant
aboriginal groun has marely permitted other groups 10 use the territory or where definite
boundaries were established and maintainec between two aboriginal groups in the same
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The meaning of shared exclusivity is well-known to the common law.
Exclusive possession is the right to exclude others. Shared exclusive
possession is the right to exclude others except those with whom
possession is shared.

in Delgamuukw, Lamer | identified the crucial element of proof of
occupation as being that, at sovereignty, occupation must have been
exclusive.®* Although this requirement for exclusivity flowed from the Chief
Justice’s definition of aboriginal title itself,?** Lamer ] observed that the test
must take into account both the perspective of the common law and the
aboriginal perspective.”” Since exclusivity is a common law principle derived
from the notion of fee simple ownership, it should be imported into the
concept of aboriginal title with caution.”®” Thus, the test required to establish
exclusive occupation must take into account the context of the aboriginal
society at the time of sovereignty.™® In this context, Lamer CJ adopted
McNeil’s analysis suggesting that the key issue was ‘the intention and
capacity 10 retain control.™**

As a result of adopting this approach, the Chief Justice indicated that,
notwithstanding the requirement of proof of exclusive occupation, the finding
of a joint title which is shared between two or more aboriginal groups was
possible. His Honour observed that the requirement of exclusive occupancy
and the possibility of joint title can be reconciled by recognising that joint
title can arise from shared exclusivity.*”! In accordance with the meaning of
‘shared exclusivity’, Lamer C) observed that ‘[tlhere clearly may be cases in
which two aboriginal nations lived on a particular piece of land and
recognised each other’s entittement to that land but ncbody else’s.”***
However, as this issue was not relevant to the case, his Honour expressly

territory.” See also Delgamuulw v British Columbia 11991) 79 DLR (4th) 183, 455436
(SCEBCH, where McEachern € of the Sunreme Court of Canada chserved that: /| suspect
there are areas where mare than one aboriginal group mav have sustenance rights, such
as in the areas between the closely relased Wet “suwet” en and Babine peopies at Bear
Lake and zlong the Babine River and possibiy in other peripheral areas. | cannat accept
that two aboriginal peoples who both usec land for sustenance purposas would not each
have aboriginal rights to continue to do so.” The Court of Appeal alfirmed the Chief
Justice’s comments: (1993) 104 DLR 4th} 470, 5312 per Macfarlane |, Taggart | agreeing;
585 per Wallace [; 710 per Lambert A {who aiso referred 1o the United States
jurisprudence in suppornt.

25 [1997] 3 3CR 1010 (SCO) at [155] and [139].

236 IBid at [155].
w37 ihid 2t [156).
138 ihid a [156).
=& ibic a [154].
240

ibid at [156], quoting K. McNeil, Common Llaw Ahoriginal Title (Clarendor Press,
Oxford, 1989), p 204,

41 [19971 3 SCR 1010 (5CCy at [158).
= id. See also Lz Forest at [196] and n 234 supra.
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243

declined to consider the complexities and implications of joint title further.
Nevertheless, the Chiafl Justice did cite United States v Sante Fe Pacific
Railroad Co™ as authority for the proposition that the possibility of joint title
has been recognised by American Courts.*"

In Sante Fe Pacific Raiiroad Co,>* Douglas |, delivering the judgment of the
g g J

24

Court,** ohserved that:*'

[olccupancy necessary to establish aboriginal possession is a question of
fact to be determined as any other guestion of fact. if it were established
as a fact that the lands in question were, or were included in, the
ancestral home of the Walapais in the sense that they constituted
definable territory occupied exclusively by the Walapais {(as distinguished
from lands wandered over by many tribes), then the Walapais had
"Indian title" which, unless extinguished, survived the railroad grant of
1866.

in Mabo, Toohey | emphasised that the reference to exclusivity in Sante Fe
Pacific Railroad Co was used to distinguish such exclusively held lands from
those ‘wandered over by many tribes.”** Accordingly, the principle of
exclusive occupancy merely preciudes ‘indiscriminate ranging over land’
rather than precluding title on the ground that more than one group utilizes
land.”** This conclusion is also apparent from the decision in Cramer v
United States,® which involved the problem of individual Indian
occupancy. The Supreme Court of the United States™* held that the
uncuestionable policy of the Federal Government from the beginning to
respect the Indian right of occupancy, which could only be interfered with or
determined by the United States,® ‘has had in view the original nomadic
tribal occupancy, but it is likewise true that in its essential spirit it applies to
individual Indian ocecupancy as well ... Thus, individual Indian occupancy
was not o be treated differently from the ‘original nomadic tribal
occupancy.’

213 (19977 3 SCR 1010 (SCO) ar [158]. In cases where exclusivity cannat be proved, Lamer O
noted that shared non-exciusive aboriginal rights short of aboriginal title but ried 10 the
land and permitting a numbear of uses might be establishad: fhid at [159].

44 314 US 33G (1941) - hareafter referred to as 'Sante Fe Pacific Railroad Co’.

43 [1997] 3 SCR 1010 (SCC) a1 [158).

26 314 US 339 {(1941).

stone, Roberts, Black, Reed, Frankfurter, Dougias, Murphy, Byrnes and lackson J).

-1 374 J5 33901941y at [257]

249 Mabo at 189.
irts) id
431 261 LS 2716 (18231

Sutheriand | delivaring the opinior of the Court.

This policy was first recognized in fohnson v MIntash 8 Wheat. 543 (1823), and has
been repeatedly reaffirmed: eg Worcester v. Georgra 6 Pel. 515 (1832).

54 267 US 2191923 at [344].
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Traditional lands may, therefore, be ‘shared’ by several distinct aboriginal
groups. Indeed, the United States Court of Claims ‘has acknowledged, on
several occasions, that two or more tribes or groups might inhabhit a region in
joint and amicable possession, without destroying the “exclusive” nature of
their use and occupancy, and without defeating Indian title...””>” Importantly,
in United States v Pueblo of San !ldefonso,”* the United States Court of
Claims upheld a finding by the Indian Claims Commission that a true ‘joint
aboriginal titte” had been proven to exist over certain lands notwithstanding
that the two Indian groups were regarded as ‘separate entities’ rather than a
single or closely integrated entity. Senior Judge Durfee, delivering the
judgment of the Court,”” observed that:**®

[iIn order for an Indian claimant to prove aboriginal title, “[tThere must be
a showing of actual, exclusive and continuous use and occupancy 'for a
long time' prior to the ioss of the land.” ... Proof of these elements
involves factual questions, and the findings of the Commission must be
upheld on appeal if supported by substantial evidence.

The parties focused attention on the requirement of showing ‘exclusive’
occupancy and control over the lands claimed. [t was suggested that, as a
matter of law, it was impossible for the two Indian groups to have held joint
Indian title because they wera not a single or closely integrated entity.”*
However, the Court upheid the Commissicn’s finding that the two Indian
groups were ‘separate entities’, rather than a ‘super-entity’ for the purpose of
holding joint fitle to the subject tract of [and.*®® Accordingly, the Court

.
A
hel

United States v Fueblo of San Hdefonse, 206 Ct: €. 549, 669: 313 F 2d 1383, 1304,
1395 {1975). See also Turtle Mountain Band v United Stares, 203 Ct. Cl. 426, 442, 490:
F. 2d 935, 944 (1974} fowa Tribe of the lowa Reservation in Kansas and Nebraska v
United States, 195 Ct. Cl. 365, 370 (1971), cer. denied, 404 US 1017 (1972)
Confederated Tribes of the Warm Springs Raservation of Oregon v United States, 177 Cl
Cl. 184, 194 n.6 (1965); Sac and Fox Tribe of Indians v United States, 161 Ct. Cl. 189,
202 n. 11,315 F. 2d 896, 903 n. 11 (1967).

2 206 Ct. CL. 649 513 F 2d 1383 {1975},

The Court comprised Durfes 5], Davis and Skelton J).
58 206 Ct. Cl 649, 669 513 F 2d 1383, 1394 (18755,
uiit:) J’d

Durfes 5| observed that: ‘Four members of the Commission do not believe that a
complete merger of two tribes inlo one entity is a prerequisite for applving the principle
of loint occupancy. ... Chairman Kuvkendall, on the other hand, who dissented in this
aspect of the case, is of the opinion thar “Joint Indian title” can exist only where two or
more tribes have become so closely allied or integrated in their fand use and occupancy
that they have in fact become virtually ene land using entity. He does not believe that
the concept is applicable to a situatior where two separate entities, each possessing
Indlian title 10 it own lands, attemot to assert joint ownership to an area between their
respactive lands which is commonly used by both groups. ... The Chairman's stated
posision is espoused by the Covernment herz on appeal. There are no haoldings of this
court which say that two Indian tribes or groups, ®ach a separate "entity” and ezch with
its own separate lands, can never essen joirt ownership to other lands which arz
commaonly used and ccoupied. ... Or the record before us ... we held that the lowas and
the Sac and Fox mavy have used ‘ands in commion, but that the Commission could
praperly decide, on the basis of the evidence before it, that their occupancy was not



7ICULR Native Title — An Exception to Indefeasibility 61

accepted that “the complete merger of two or more tribes into one is not a
prereguisite for claiming joint aboriginal title’.#®

Although there is no specific requirement of an exclusive relationship with
the land in Australian native title jurisprudence, there can be no native title
without native connection with the land. To prove the existence of native
title, there must be an established entitlement to occupy or use particular
tand, which entittement has sufficient significance to demonstrate a locally
recognised special relationship between the users and the land.**? Although
the precise nature of the required ‘presence’ on the land remains to be
elucidated,*®® it need not amount to possession as understood at common
law.”* The demands of the land and the society in question govern the
guality of the required connection with the land. Thus, the relationship can
flow from a nomadic lifestyle™ and need not involve more than the use of
the land to acquire food.”** However, the presence on the fand must be more
then ‘coincidental’ only or truly ‘random’.**” The relationship between the
Aboriginal inhabitants and the land must be ‘meaningful’ from their
perspective,?*

Thus, although Australian courts have not expressly referred to the doctrine of
shared exclusivity, native title can result from presence on land which is not
exclusive to one group.”®® Native titie may be shared between different
groups.*’® Indeed, an aspect of the decision in Milirrpum v Nabalco Pty Ltd*’

proved to be truly jaipt, and therefore thal each separate tribe's claims to Indian tite
would have 1o be tested on its own distingt basiz’: 206 QL Cl, 649, 669 573 F 2d 1383,
1394 (1975),

78 Id.

263 fiabo at 86 per Deane and Gaudron }); 184-192 ner Tookey |. The nature of the regnired
presence is however equivocal: In Mabc, Toohey | considered that native title requires
‘physical presence’ on the land {at 188-190), whareas Brennan | spoke of a ‘traditional
comnection’ with the land (at 5560 and 70, and. Deane ang Gaudron J| refered 1o
‘pecupation and use’ of the land (a1 109-110)0. In Coe v Commonwealth (1993) G5 ALIR
110, Mason (), like Taohey | in Make, spoke of a ‘physical connection” with the ‘and: at
119, Later cases in both lower courts and the National ~ative Title Tribunal have,
however, played down the requirement for physicai presence on the fand: see
Pareroultia v Ticknor (1993) 42 FCR 32, 39 Mason v Tritton {1994) 34 NSWLR 572,
578; ke Waanvi People’s Native Title Applicarion {1998y 129 ALR 118, 134; and the
other authorities cited by P. Butt, Land Law, op cit{n 39}, p 884, nn 16 and 17,

263 See generaily P. Butl, Land Law, op it (n 39}, pp 883-885.

04 Mabo at 188 per Tooney ).

61 See Mabo =t 189190 ver Toohey | (provided the pressnce on the land is nat
coincidental oniv or trufv rancdomy,

263 Mabo at 84-86 per Deape and Caudron |

287 rdabo at 189-18C per Toohew 1.

263 Mabo al 188 par Toohey |.

=6 See, for example, Mako at 190 par Toohey | (as where other groups tome onto the and
for ceremorial purposesi. Actual exclusive occupancy will, nonetheless, necessarily
manifast the required special relationship with the land: Mabo at 61 oer Brenman .

o

Mabo at 190 per Tooheyv | According to Toohey |, where several groups maintain a
connection with the land, 't may be that ‘[olither 2ach smaller group couid be said o
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that has been consistently overlooked is Blackburn }'s obiter reference to this
effect.””* Although concluding that the ‘doctrine of communal native title ...
[did] not torm, and hafd] never formed, part of the law of any part of
Australia’,*™ Blackburn | observed that if ‘communal native title’ existed, it
could only be understood on the facts before him, to mean that:*"

all those ahoriginals, irrespective of clan, who at any time are or were
accustomed to be on the subject land for any purpose regarded by them
as lawful, are the joint holders of the communal native title in the whole
of the subject fand..

With the High Court’s retrospective recognition of native title rights and
interests in land, Blackburn J's obiter comment not only assumes greater
importance, but conforms with the view of the Canadian Supreme Court in
Delgamuukw,

More recently in Australia, the sharing of native title was found in both
Yarmirt v Northern Territory®” and Ward v Western Australia.”*®
Furthermore, Australian judicial interpretation of the meaning of cccupy in
the context of s 47B*7 of the NTA appears to endorse the doctrine of shared
exclusivity. Section 47B of the NTA, which was enacted as part of
Parliament’s response to the decision in Wik, provides that :

A native title claim can be made over currently vacant Crown land
notwithstanding any historical tenures, provided at least one member of
the native title claim group occupies the area.

tn Hayes, Olney | found that, for the purpose of s 47B of tha NTA 7

have title, comprising the right to shared use of fand in accordence with traditional use;
or traditional title vasts in the larger “society” comuoprising all the rightful occupiers”: id

w1 (1971 17 FLR 1471 (SCINTYL

Although Toohey | alludec to this view of Blackburn | in Mabo at 180
(197711 17 FLR 147 (SCTINTY at 244-245,

27 Ibid at 273.

ars (1998) 1536 ALR 370, 404,

(1998} 159 ALR 483, 550-357. ‘lee ] heid that the Miriuwung community and the
Cajerrong community were once occuparts of adjacent territories which overlapped in
part. They shared economic and ceremonial links, knowledge of Dreaming myths,
Oreaming tracks and Dreaming sites such that the Miriuwung and Gajerrong had now
become regarded as a composite community with shared interests’:s State of Western
Australia v Ward [20000 HCA 191, at [40] per Beaumont and von Doussa ]} lee |
efused, however, to maks a determination of sharad native title where no application
nact been made by a group under the NTA: (1998) 159 ALR 483, 535-539 (1994},

Which was enacled as part of Parliament’s response to the decision in Wik.

Hayes v Northern Territony [1999] FCA 1248, [125) per Olrey | Ir doing so , Oinev |
was applying the general thrus: of & passage from the judgment of Toohey | in Wik: [bid
at [124]. Significantly, Olney | observed that Tglivan “he context in which s 478 was
enacted, narmely as sart of Parliament’s response to tae decision in Wik, It is reasonable
o assume that in referring to the occupation of land ... the legislature nad in mind what
had previously been sajc by the Migh Court comcerming the occupation of iand by
indigenous paople.’; id.

13
=1
]
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[thhe occupation of the land should be understood in the sense that the
indigenous people have traditionally occupied land rather than according
to common law principles and judicial authority relating to freehold and
leasehold estates. The use of traditional country by members of the
relavant claimant group which is neither random nor co-incidental but in
accordance with the way of life, habits, customs and usages of the group

is in the context of the legislation sufficient to indicate occupation of the
land.

The common law doctrine of shared exclusivity allows the finding of a joint
title which is shared between two or more aboriginal groups. Even in
Canadian jurisprudence were proof of exclusive occupation is expressly
required, the reguirement has not been regarded as dictating the need to
show the actual exclusion of other groups. In Australian native title
jurisprudence, the fact that there is no specific requirement of exclusivity
implicitly embraces the theory of shared exclusivity.””* The doctrine of shared
exclusivity is not, however, as novel a concept as might first appear. In the
context of the common law relating to freehold and leasehold interests, the
concept of co-ownership furnishes an analogy:=*?

[w]here two or more persons are entitled to the simultaneous enjoyment
of land, they hold their interests in co-ownership. ... The essential
characteristic of any form of co-ownership iz that each co-owner has the
right to possession of the whole of the land.

Thus, notwithstanding that a fee simple estate confers exclusive possession on
the grantee, this exclusive possession Is capable of being shared.*®’

Although exclusivity is a common law principle derived from the notion of
fee simple ownership, the concept of co-ownership, a form of shared
exclusivity, is similarly derivea. Accordingly, the doctrine of shared
exclusivity, as understood in native title jurisprudence, could be imported
into the common law principles relating to freehold and leasehold estates
more readily than common faw concepts relating to freehold and leasehold
estates have been imported into native title jurisprudence. In this way, the
common law doctrine of shared exclusivity has the potential to apply to
native title holders and other title holders, whether indigenous or non-
indigenous; each title holder simultaneously having exclusive possession of
the relevant land. This analysis obviously has significant implications for the
High Court’s finding that native title is not necessarily inconsistent with, and
therefore not necessarily extinguished by, pastoral leases.?®? Shared exclusive
possession of land between native title holders and non-native title holders

Actual exclusive occupancy will, nonetheless, necessarily manifest the required specizl
relarionship with the lanc: Aabo a1 81 per Brennan |.

AL J. Bradorook el al, Austrafian Real Property Law, op cit (0 39, [10.011].
See also the similar view of P. Butt, Land Law, op ¢it (n 39), p 238 I0ne co-owner may
grant a lease of his or her interest, since the iease binds only that co-owners interest in

-he land and leaves untouched the rights of the other co-owrers to (shared) possession of
“he land.’

el ik
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would significantly increase the range of ordinary title interests which, at
common law, are not inconsistent with native title.

Conseguently, the doctrine of shared exclusivity has the potential to provide
an underlying rationale for the classification of native title as an exception to
indefeasibility. 1t also provides a solution to the difficulty of identifying the
occupying group in the case of nomadic people ar where no single band has
exclusive use of any particular area. Mareover, it questions the relevance of
exclusive possession as the test for determining whether or not native title has
been extinguished under the confirmation provisions of the NTA, as amended
by the NTAA. The importance of this latter issue is highlighted in the context
of the legal implications of classifying native title as an exception to
indefeasibility and as a ground for invoking the deferred indefeasibility
theory.

PART 1V: LEGAL IMPLICATIONS OF CLASSIFYING NATIVE
TITLE AS AN EXCEPTION TO INDEFEASIBILITY AND AS A

GROUND FOR INVOKING THE DEFERRED INDEFEASIBILITY
THEORY.

In Haves, Olnay | drew a distinction between the legal consequences of
registration for the purpose of curing an interest’s invalidity and for the
purpose of extinguishing any native title interests in the land.”® Olney | then
applied these two distinct limbs of the consequences of registration to the
facts before him. Applying the first limb, Olney ] found that cince the
registration did not validate the interest, the registered proprietor did not
obtain an indefeasible title {whether considered as an exception to
indefeasibility or merely as a ground for applving the deferred indefeasibility
theoryl. Applying the second limb, Qlney ] found that because onty a valid
exclusive possession act could extinguish native title, the native title was not
extinguished.

Thus, in order to determine the legal consequences of any registered right vis
a vis native title, two steps are involved. First, it must be considered whether,
in the circumstances, native title constitutes either an exception to
indefeasibility or sufficient grounds for applying the deferred indefeasibility
theory. If this first step has a positive result, it must, secondly, be established
whether or not, in the circumstances, native title has been extinguished.
Thus, the legal ramifications of classifying native title as either an exception
to indefeasibility or as a ground for invoking the deferred indefeasibility
theory are not as radical as they first appear. Only where the circumstances
are such that not only is native title so classified but, in addition, the relevant
native title is not extinguished*** will the titie of the registered proprietor be

223 [1999] FCA 1248, [90(v]].

Because the common law doctrine of extinguishmert does not contemplate the
suspension and revival of native title, the nor-extinguishment principle under the NTA
represents a major denature from the common aw as declared by the High Courl in
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subject to the native title, Accordingly, the finding that native is an exception
to indefeasibility or a ground for applying the deferred indefeasibility theory
does not necessarily entail the conclusion that the registered proprietor holds
subject to any native title. The legal implications have to be decided on a
case by case basis.

Native Title as an Exception to indefeasibility

As a true exception to indefeasibility, native title is limited to situations in
which it is not only classified as an exception but in which it has also not
been extinguished. Thus, there are only two situations in which it can be
definitively stated that native title will constitute an exception to
indefeasibility of title: first, and independently of the decision in Haves, when
the overriding statute exception in the context of grants of statutory title
applies, and, secondly, when a person registers a void instrument specifically
because it fails to satisfy the requirements of s 23B(2)(a) of the NTA. In the
former case, statutory title is not only excluded from the NTA’s implied
subjection to the Torrens Acts but, at common law, a statutory grant of lanc
does not extinguish any native title to the land; the grant being consistent
with the preservation of native title. In the latter case, a document which is
void for the purpose of the statutory confirmation of extinguishment of native
title by previous exciusive possession act cannot be validated by registration,
and, therefore, cannot amount to a valid previous exclusive possession act for
the purpose of extinguishing native title.?®™ Thus, in both cases, it necessarily
follows from the circumstances that give rise to the classification of native
title as an exception to indefeasibility that native titie is not extinguished.

Whether or not native title amounts to an exception to indefeasibitity in other
cases depends on whether any of the suggested interpretations of Hayes are
accepted.?®® If either the overriding statute exception in the context of acts
invalid under the NTA®™ or the commen law interpretation requiring that a
person registering any instrument which is void on ordinary principles of law
does not obfain an indefeasible titie™ is accepted, native title will also

Mabo. Howevar, the non-extinguishment princ/ple only operates 1o suspend native titia
Lo the extent that the relevant ari is tnconsistent with the continued existence, enjovment
or exercise of native title rights and interests. Owing 1o the lack of any smtutory test for
determining whai amounts to ‘inconsistency’ for the purpose of the non-extinguisnment
principle, the question of irconsisiency is lefl for resolution by the common aw.
Accordingly, the common law is incorporated inlo the NTA's past acl regime as the
circumstances in which native titie may be extinguished ar common law continue Lo be
relevant. This position iz not only maintained under the amended NTA, but is also
relevant 1o the new concept of ‘suspension’ of inconsisient rative title introduced by the
NTAA (see s 230 of the NTA)

Whether *his is merely an application of the deferred indefeasibilivy theory or an
exception to indefeasibilty, the consequearces for the registered proprietor’s titie vis a vis
native title is the same. Ses Part 1V, section entitled ‘Native Title as a Ground for
Applying the Deterred [ndisfeasibility Theory,” infra.

86 See text accompanying r 136-n 190 supra.

el

See taxt accompanying n 136-n 147 supra.

ana

See raxt following n 148-n 157 supra.
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constitute a true exception to indafeasibility. tn the former case, registration
of any invalid interest would not only be defeasible but, since the NTA
requires that native titie can only be extinguished by an act which, except for
the presence of native title, is valid, would not extinguish native title. In the
latter case, registration of a void instrument would also not attract the
indefeasibility provisions, and, since the registration of a void instrument
does not evince a clear and plain intention to extinguish native title,”** would
also not extinguish native title. As in the case of the two situations in which
native title uneguivocally constitutes an exception to indefeasibility, the
circumstances which give rise to the native title exception to indefeasibility
in the context of these possible interpretations, also necessarily preserve
native title.

If the broadest interpretation of Hayes™“ is accepted, however, different
considerations apply. Classified as a general common law {retrospective)
exception to indefeasibility, the existence of native title would prevent the
registered proprietor of any interest in land from obtaining the protection of
the indefeasibility provisions vis a vis native title. Although the title of the
registerad proprietor would, prima facie, be subject to any native title interest
in the land, in contradistinction to the consequences of the other paossible
interpretations, it does not necessarily follow from the circumstances which
give rise to this exception that native title is preserved. Application of a
general native title exception to indefeasibility and the extinguishment of
native title may be mutually exclusive. Accordingly, only if other factors lead
to the conclusion that native title has not been extinguished will the
registerad title be subject to any native title.

in practical terms, therefore, although the registered title is defeasible for
native title, the registered proprietor only holds subject to the encumbrance
of any native title rights which have not been extinguished.?®' If the relevant
native title has in fact been extinguished, the registered proprietor holds free
from any native title notwithstanding that, in the circumstances, native title
was an exception to indefeasibility. On the basis of this interpretation, only
unextinguished native title is an exception to indefeasibility. In terms of the
common law, therefore, only native title which is ‘consistant’ with ordinary
title is an exception to indefeasibility.**

Native Title as a Ground For Applying the Deferred Indefeasibility Theory

It can be stated that a document which is void because it fails to satisfy the
requirements of s 23B(2)(a) of the NTA for the purpose of the statutory
confirmation of extinguishment of native title by previous exclusive
possession act cannot be validated by registration and, therefore, the deferred
indefeasibility theory applies to the registration of such an invalid instrument

Seetext accompany'ng n 157 supra.

pany' ng ;
Sez iy accompanying 1 132-n 188 supra.
Sua n 284 supra.

oz Mabo,; Wik,
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vis a vis native titte.”” The conseguences of the deferred indefeasibility
doctrine applying in such circumstances are significant. Because the interest
is not a valid exclusive possession act for the purpose of extinguishing native
title, the native title is not extinguished and consequently the registered
proprietor holds subject to such native title. Thus, the circumstances are such
that not only is native title classified as a ground for applying the deferred
indefeasibility theory, but native title is also preserved.

Importantly, this result also necessarily follows if it is accepted that the
existence of native title requires that the deferred indefeasibility doctrine
applies to the registration of all invalid interests,”™ In this context, however,
native title is preserved because the registration of a void instrument does not
avince a clear and plain intention to extinguish native title.”” Nevertheless, in
both situations in which native titie is classified as a ground for applying the
deferred indefeasibility theory, the void interest when duly entered on the
register becomes the root of a valid titie in a bona fide purchasar by force of
the Torrens statute, Thus, a third party who purchases in good faith from the
registered proprietor and registers an instrument executed by him or her
obtains the protection of the indefeasibility provisions vis a vis any native
title,”*

Native Title Claims Permitted Notwithstanding Prior Extinguishment

Two of the three situations in which native title claims can be made in
relation to areas where native title has been extinguished and where that
axtinguishment has been validated or confirmed by or under the NTA are
mportant in the context of the legal implications of the classification of native
title. First, the NTA enables native title claimants who hold a pastoral lease to
pursue a claim to the pastoral lease area.”™ In such a case, any
extinguishment by the pastoral iease or by any other interest in relation to the
area are to be disregarded.””® Secondly, a native title ¢laim can be made over
currently vacant Crown land®® notwithstanding any historical tenures,
provided at least one member of the native title claim group occupies the

area.”” In such a case any prior extinguishment must also be disregarded.*™

See text accompanying n 148 supra.

See text following n 148 - n 1351 supra,

- See text accompanying n 153 supra.

38 Gibbs v Messer [1891] AC 248,

27 NTA, 5 47,

NTA,, 5 472, Any determination of native title ¢oes not affect the validity of the pastoral
leasg: 5 47(3) of the NTA.

That iz, land where there is no contemporary freehold, lease, reservatinn or resumption
profees,

360 NTA, 5 47B.

m NTA, 55 47AZ) and 478(2), Amy determination n relation to the land does not affect the
validinv of the land grant or trust (s 475630 or the validity of any historical inteest /s
47B(3) as the case may ba. Sections 47A and 47B were added to the NTAB by
Government amendments. in parl, in response [0 the recommencations of the Report of
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The implications of these provisions are important if native title is considered
as either a general exception to indefeasibility or a< a general ground for
applying the deferred indefeasibiiity doctrine to the registration of invalid
interests. By providing that any extinguishment of native title is disregarded,
these statutory provisions ensure that the fitle of the registered proprietor will
hold subject to the full native title interest.

Registration of Invalid Future Acts

Notwithstanding the suggested interpretations of Haves, it is clear from the
actual decision in Hayes that a person registering a void instrument,
specifically because of non-compliance with s 23B(2)(a) of the NTA, does not
obtain an indefeasible title.’™ Aithough this is the position with respect to the
registration of a wvoid instrument for the purpose of confirmation of
extinguishment by previous exclusive possession act, what are the
consequences of registering a void instrument in the context of future acts?

The future act regime provides for future acts which fall into one of twelve
categories,’™ which include future acts which pass the freehold test”™ The
twelve categories of future acts can be done, notwithstanding the existence of
native title in relation to the land or waters affected, provided that the act
compiies with the conditions for validity specified for that type of future act in
Division 3 of Part 2 of the NTA.** Under the original NTA, the freehold test
was one of the fundamental safeguards for native title in on-shore areas.”™®

the Parliamentary joint Committea or Native Title ard the Aboriginal and Torres Strait
Islander Land Fund on the Bil'. & claim can be made uncer ss 47, 47A and 478 of the

NTA inthe Federal Court (s 61A4}: and can e registered: s 190B{8) and (8.

i Soe et accompanying n 148 supra.

308 Future acts pursuant to a registered agreement with a native titie party (Subdivisions B, C,

D and E); future acls where procedures indicate an absence of native title (Subdivision Fj;
future acts permitting primary procuction activity on non-exclusive agricultural and non-
exclusive pastoral leases (Subdivision G; especially s 24GB); future acts permitting off-
farm activities directly connecied 1o primary producion activities (Subdivision G,
especially s 24 G future acts granting rights to third parties on non-exclusive
agricultural and non-exclusive pastoral leases (Subdivision G, especialiy s 24GE); future
acts in relation to warer and fiving aguatic resources (3ubdivision Hj; future acts which
are pursuarnt to a pre-existing right or renewals of existing interests (Subdivision 1); future
acts pursuant to existing reservatisns or leases (Subdivision J); future acts which provide
facilities for services to the public (Subdivision K future acts which have a low impac
(Suboivisior L); future acts which pass the freehoid test (Subdivision M); or future acts
affecting offshare places [Subdivision NI,

i NTA, Subdivision M.

3 NTA, 5 24AA, Where a future act mees the requirements of more than one validating

provision of Division 3, the act 5 deall with by the subdivision which occurs first: ¢
24A8. Such a rule was necessarv because different consequances may flow from the
application of different provisions, The non-extinguishment principle applies to mosl acts
t1al are rendered valid under Division 3 of Part 2 of the NT4 {the non-extnguishrment
principle it defined n = 238 of the NTA), and the Division provides a right of
compensation 1o nelive titde holders for valid Tuture acts (Division 3, Part 2 of the NTA).

w0 NTA, eriginal s 235. This section essentiallv provided thal an act could be done over

landg subject to nativa title only if it could be done over freehold lanc.
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The amended NTA continues in part to preserve the original Act’'s ‘freehold
standard’ for the treatment of native title,>” although this standard has been
relaxed in a number of respects. While thers has been an expansion in the
types of government acts which are exempt from the freehold test,™ acts
which affect native title but which do not pass any of the specific tests in
Subdivisions B, C, D, F, H, |, |, K or L of Division 3 of Part 2 of the NTA, must
pass the general ‘freehold test’ in Subdivision M of Division 3 of Part 2 of the
NTA to be valid under the NTA's future acts regime.

Although subdivision M ensures the validity of future acts which pass the
‘freehold test,”® a future act which passes the freehold test is only valid to
the extent that it relates to an onshore place.”'® Furthermore, the validity of
the act is subject to the right to negotiate provisions’’ which may require
certain additional procedures to be followed before the act will be valid.””*
Subdivision M covers two classes of future acts: legislative acts™™* and non-
legislative acts. The act of registering a void instrument would fall within the
non-legislative future act category.

Essentially there are two kinds of non-legislative acts. First, a non-legislative
act, such as the grant of rights to third parties, is valid if it could he done on
the assumption that the native title holders instead held ordinary title to the
‘land™™ or onshore ‘waters’?” affected by the act’'® Secondly, a future

=ar NTA, Subdivision M of Division 3 of Part 2 of the NTA, Subdivision M is bassd upon
original 55 23 and 235 of the NTA, which were repealed by the NTAA.

308 For examale, facilities for senvices to the public (Subdivision K reserved land

(Subdivision J future water and airspace management (Subdivision H); primary
production {Subdivision G) and apai and gem mining {(Subdivision M.

Accordingly, subdivision M implements parl of point four of the 10 Point Plar.

a0 NTA, 5 24MC. The term ‘onshore place’ is defined in s 253 of the NTA to mean any land

or walers within the tarritorial limits of a State or Territory (including an external
Territory). The term ‘offshore place’ is defined in s 253 to mean any land or waters o
which the NTA extends other than these that are in ar orshore place. Acts dealing with
offshore places are dealt with in Subdivision N. All Tuture acts in an offshore place are
valid even if Yhat place is subject to native title: s 24NA{2). Nevertheless, native title can
only be extringuished by a compulsory acguisiticn which meets the requirerments of the
freghold test repime: s 24NA(3).

s NTA, Subdivision P of Division 3 of Part 2.
4 NTA, s 24D(1).

The making, amendment or repeal of legislation is valid only if it either applies to native
title holders in the same way that it would apply ¢ them if thev instead held ordinary
title to the land affected by the act (INTA, s 2Z4MAL) - ‘Ordinary title’ is defined to mean
either freehold or, 0 the case of the ACT or Jervis Bay, leaselold: s 253 of the NTA) or if
it dioes not put native Uile holders in & more disadvantagecus oosition than they would
have beer if they had instead heid ordinary tizle 1o the land sected by the act (NTA, &
24MA(R) - ‘Oirdinary titie' is defined o mean either freehold or, in the case of the ACT ar
Jervis Bay, ieasehald: £ 253 of the NTA).

3 Defined in s 253 of the NTA.
ns Defined in 3 253 of the NTA,

AMTA, 8 2Z4MBITHDNT and [, Future asts which may pass the freehold test under the
former category of non-egislative act include the compulsory acguisition of native titie
rights where the rights of ordinary ritie holders can also be compusorily acquired. In a
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administrative act that is not covered by the first kind of non-legislative act is
valid if it is the creation or variation of a right to mine opals and gems.?"’
Thus, the act of registering a void instrument may pass the freehold test under
the former category of non-legislative act. This result is achieved
notwithstanding that the existence of native title may otherwise constitute an
exception to indefeasibility or require the application of the deferred
indefeasibility theory in the context of the registration of invalid interests. This
is because the freeshold test essentially treats native title in the same manner
as ordinary title, effectively converting native title into ordinary title. Since the
effect of registering any instrument, valid or invalid, vis a vis another ordinary
tite holder is that the registered proprietor acquires immediate
indefeasibility,”"® this result wouid apply equally to native title’s statutory
ordinary title status. Although the non-extinguishment principle applies to
rost future acts with the result that native title is only suspended to the extent
of and for the duration of the relevant inconsistent act, since native title does
not constitute an exception to indefeasibility in these circumstances, the
registered proprietor’s title s unaffected by any native title. In this context,
therefore, only if the classification of native title as a general exception to
indefeasibility is accepted, would the registered proprietor hold subject to

significant departure from the originai NTA, however, such a compulsory acquisition, of
itself, extinguishes native litle (s 24MD 2)(c) provided that three conditions are met.
First, the law under which the acquisition of native title rights takes place permits ooth
the acquisition of native titie rignts and non-native title rights in refation to paricular land
or waters (s 24MD(2Na). Secondly, the whole or equivaient part of all nen-native title
rights in refation 10 which the rative ttle rights are compulsorily acquired, are also
acquired (s 24MD{2) (). And, thirdly, the practices and pracedures adooted in acquiring
the native title righis do not causs native title holders any greater disacvantage than is
caused to the holders of nom-nmative title rights when their rights are acquired (s
24AMD(2)iba.

3T NTA, s 24MBI{2). By treating the [atter kind of act as an act which passes the freehoid test,
the amendec NTA has relaxed the freehold standard by allowing some activities which
typically occur only on Crowr land: |, Clarke, The Native Title Amendment Bill 1997/
(1997) 4(6) Indigenous Law Bulletin 4, p 5.

318

A registered proprietor acguires an irdefzasible titla notwithstanding that the dealing
under which he or she claired title was a forgery (Frazer v Walker [1971] 1 AC 569;
Maver v Coe (1968) WN (Ft 1) (NSW) 348 Rarcliffe v Watters (1969) B9 WN (Pt 1)
INSW) 497 (all cases invoiving forged mongages); Schufiz v Corwill Properties Prv Lid
1969 Q0 WM (P 1) (NSW) 328 (forped mongase and discharge of morlgage); Tessman v
Costello [1987] 1 Qd R 283 transfer of voidable mortgage) or that the dealing was void
for breach of statutory pronibilion (Bovd v Mavor of Welliagion [1924] NZLR 1174 (void
proclarnation); Breskvar v Waff (1971) 126 CLRE 376 Uransfer void for breach of stamp
duties legisiation); Rockhampton Permanent Building Society v Petersen (No 21 [1939] 1
Qd R 670 (mortgage void for oreach of lending rules) or that the instument was
executed under & power of attorney that does not authorise its execution (Broadiands
internatfonal Finance Ptv Lid v Siv 11987 4 BPR 9420, Co-operative Property
Developments of Australia Ltd v Commonwealth Bank of Australia 11992) 1 Tas B 308),
or in the case of a registered proprieto” of a {07 in a subdivigion, whera the subdivision
breached the statutory requirements for creating lesal subdivisions (Sutherland Shire
Council v Mofr (19821 49 LGRA 112}, Sea generally P. But, fand Law, op cit (n 39), pp
0H98-699.
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any unextinguished native title.*'®

CONCLUSION

Although the classification of native titie as an exception to indefeasibility or
as a ground for applying the deferred indefeasibility doctrine is significant,
the legal implications of such classifications are limited as a result of the
Federal Court's two-step process for detarmining the conseguences of a
registered right vis a vis native title. Only where the circumstances of a case
are such as to both classify native title as an exception to indefeasibility or as
a ground for applying the deferred indefeasibility theory and conclude that
the relevant native title interest is not extinguished will the title of the
registered proprietor be subject to the native title interest. Thus, although the
operation of the concept of indafeasibility has never been absolute, and the
guestion which has ‘transcended al! others’ is when ‘the magical protective
armour of indefeasibility is donned by a title,**" in the context of native title a
second question is equally important: has the native title been extinguished?
For if it has, notwithstanding native fitle’s classification as an exception to
indefeasibility or as a ground for applving the deferred indefeasibility theory,
there will be no native title for the registerad proprietor to hold subject to.

There are only two situations in which it can be authoritatively stated that
native title will constitute an exception to indefeasibility of title: first, when
the overriding statute exception in the context of grants of statutory title
applies, and, secondly, on the authority of Hayes, when a person registers a
void instrument specifically because it fails to satisfy the requirements of s
23B(2)a) of the NTA. In both cases, the circumstances that give rise to the
classification of native titie as an exception to indefeasibility are synonymous
with the non-extinguishment of native title. Furthermore, in relation to the
classification of native title as a ground for applving the deferred
indefeasibility theory, it can only be definitively stated that a document
which is void because it fails fo satisfy the requirements of s 23B{2){a) of the
NTA tor the purpose of the statutorv confirmation of extinguishment of native
title by previous exclusive possession act, cannot be validated by registration
and, therefore, the deferred indefeasibility theory applies 1o the registration of
such an invalid instrument vis a vis native title. Because the interest is not a
valid exclusive possession act for the purpose of extinguishing native title, the
native title is not extinguished and consequently the registered proprietor
holds subject to such native title.

Whether or not native title amounts to an exception 1o indefeasibility or a
ground for applying the deferred indefeasibility theory in other cases depends
on whether any of the suggested interpratations of Haves are accepted. If it is
accepted that native title constitutes an exception to indefeasibility in the

e MNeverheless, righis registerad under pre-1994 invalid Tnierests are arguably defeasibie

for native titie - see Part U, secion entitled ‘Ancther Exception to Indefeasibility or
Ground for Applying the Deferred Tndefzasibility Theory,” supra.

i

D.J. Whalar, The Torens Svstem in Australiz (Law Book Company, Sydnay, 1882Y, p
297,
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context of the registration of invalid acts, either at common law or pursuant to
statute, native title will also constitute a true exception to indefeasibility on
the basis that the circumstances in which these particular exceptions apply
also implicitly preserve native ttle. Similarly, if it is accepted that the
existence of native title requires that the deferred indefeasibility doctrine
applies to the registration of any invalid interests, the same result would be
achieved on the basis that, at common law, registration of an invalid interest
does not evidence a clear and plain intention to extinguish native title.

However, if it is accepted that native title constitutes a general common law
(retrospective) exception to indefeasibility, although the registered
propriator’s title is, prima facie, subject to any native title interest in the land,
the circumstances which give rise to this exceplion are not necessarily
syngnymous with the preservation of native title. Consequently, only if other
factors lead to the conclusion that native title has not been extinguished wil!
the registered proprietor’s titie be subject to any native title. In this context,
therefore, it is necessary to determine whether native title is consistent with
the registered interest.

The classification of native title as a general common law exception to
indefeasibility is, therefore, in a special position. The circumstances which
give rice 10 all the other suggasted classifications are confined to special facts
which are synonymous with the preservation of native title. Accordingly,
where these classifications apply, registered title is subject to native title.
Because the general native title exception to indefeasibility applies
universally, however, the circumstances of a particular case, although prima
facie subjecting the registered title {0 native title, may or may not extinguish
the native titie. Thus, the registered proprietor will only hold subject to any
unextinguished native title.

Notwithstanding the possible interpretations of Hayes, it is clear that native
title does in fact constitute an exception to indefeasibility and a ground for
applying the deferred indefeasibility theory in certain circumstances.
Accordingly, native title is just another reminder that indefeasibility is not the
all-protective concept it might appear to be"’ Indeed, the following
observation, was made in 1995: ‘all Torrens legislation will soon need
iegislative overhaul to take account o7 the recognition of native title within
the hierarchy of interests in land.” In light of the discussion in this paper,
however, it is evident that a legislative response to native title as either an
exception to indefeasibility or as a ground for applyving the deferred
indefeasibility doctrine is unnecessary.

Whether native title is considered as a retrospective common law exception
to indefeasibility, that is, as the appropriate judicial response to the High
Court’s retrospective recognition of native title, or whether native title is

e See P Butt, Land Law, op ot In 39), » GS9.

ird
P. Babie, Casze Notes- James Smith Indian Band v Saskatchewan (Master of Titles!: s

Native Title Capable of Suppoing & Torrens Caveat?” (1995) Melbourne University Law
Review 588, 59¢.
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considered as a new exception to indefeasibility, that is, as the appropriate
judicial interpretation of the interaction between the NTA and the Torrens
Acts, the development of comumon [aw principles can effectively respond to
the challenge presented hy the High Court’s recognition of this new source of
title. The High Court has identified that ‘{plerhaps the greatest detriment
suffered by Aboriginal people as a result of legal injustice was their loss of
homeland.””* Accordingly, the classification of native fitle as an exception to
indefeasibifity when deciding questions that arise about the relationship
between pre-existing native fitle rights and rights subsequently registered
under the Torrens system is an example of when, in the words of Sir Gerard
Brennan, ‘a development of, or a change in, the law can be fashioned to
eliminate the cause of an injustice revealed in a particular case.”**"

=24 The Quecn v Toohey; ex parte Meneling Station Pty Lid (1982) 758 CLR 327, 354 per
Brenman J; Mabo, esp at 104 per Seane ang Gaudron J); North Ganalanja Aboriginal
Corporation and Another « The State of Queensfand and Others {1986) 185 CLR 3935,

- 614, 3ee also Gerard Bremnan, ‘Reconciliation’ (1999) 22(2) University of New South
Wales Law Journal 585, 395-597,

Gerard Brennan, 'Reconciliation” (1999) 22{2) University of New South Walss Law
nurnal 593, 395.



