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Abstract

In 2008, income management of recipients’ social security payments was
implemented as part of the Cape York Welfare Reform package (CYWR), a
program supported by both the Queensland and federal governments. The
income management scheme rests on the Family Responsibilities Commission
Act 2008 (Qld) (FRC Act) and Commonwealth social security legislation. The
CYWR applies to five communities in northern Queensland predominantly
populated by Aboriginal peoples (Aurukun, Hope Vale, Mossman Gorge, Coen
and Doomadgee). These communities have long colonial histories which have
involved the implementation of paternalistic laws, policies and practices all
aimed at controlling Aboriginal peoples, including attempts at forced
assimilation. The CYWR commenced as a four year trial and is now

permanent.

The stated objectives of the reform are to assist people in the CYWR
communities in becoming ‘socially responsible’ for the wellbeing of themselves,
their families and other people in their communities, and by providing support
for local authority. This thesis argues that these objectives are a continuation
of the paternalism inherent in previous laws, policies and practices, and
questions their connection to income management, particularly as government
evaluations have found that income management has not had any immediate
positive impact on people’s compliance with what are deemed by the

government to be their social responsibilities.

Section 8 Racial Discrimination Act 1975 (Cth) exempts from racial
discrimination any special measures taken for the sole purpose of securing
adequate advancement of certain racial groups requiring protection in order to
achieve equal enjoyment or exercise of human rights and fundamental
freedoms. Income management has been deemed a special measure by the
Commonwealth legislature, and by both Queensland and Commonwealth
governments; however, it differs from previous special measures (excluding

alcohol restrictions) because it restricts Aboriginal peoples’ human rights.



The thesis argues that, if challenged, the High Court is likely to decide that
income management is a special measure. To date, the High Court has applied
a formal and literal statutory interpretative approach to special measures cases,
despite the broad words used in the Racial Discrimination Act 1975 (Cth) and
the International Convention on the Elimination of All Forms of Racial
Discrimination (ICERD) on which the Act is based. Analysis of these cases
shows that the court takes a restrictive view of the relevance and importance of
international law and international committee recommendations with regard to
racial discrimination. Further, on the basis that the decision to implement
special measures is political, the court defers to the legislature by limiting itself

to assessing whether the decision was reasonable.

The thesis finds that the approach of deeming measures which restrict rights,
to be special measures, appears to be unique to Australia. The United States
of America, Canada and South Africa have legislation and processes that
enable the court to assess measures which may restrict the rights of minority
peoples. Australia lacks similar legislative or process safeguards, thus enabling

restrictive measures affecting Aboriginal peoples’ rights to be found lawful.
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CHAPTER 1: INCOME MANAGEMENT AS A SPECIAL
MEASURE IN THE CAPE YORK WELFARE
REFORM

I INTRODUCTION

This thesis is concerned with special measures in Australian human rights law.
The measure which is the focus of the thesis is income management under the
Cape York Welfare Reform (CYWR). Under this income management regime,
receiving a social security payment to spend as a person wishes is conditional
on their compliance with certain ‘social responsibilities’." This thesis argues
that measures of this nature — including income management — which target
Aboriginal peoples and restricts their rights and fundamental freedoms — are
discriminatory, and therefore unable to be characterised as a special measure,

or justified on any other basis.

| use the term ‘Aboriginal peoples’ or ‘Aboriginal and Torres Strait Islander
peoples’ when talking about distinct groups of people, based on their different
cultures, languages or communities. The term ‘Aboriginal people’ is used when
there are commonalities, for example, in the context of the effect of particular
legislation, and when discussing the effects of this legislation on individuals or

particular, bounded groups of individuals.

Generally, present legislation restricting rights — such as income management
and alcohol restrictions — do not apply to Torres Strait Islander communities,
with the exception of alcohol restrictions in the Northern Peninsula Area of Cape
York. However, it is acknowledged that some Torres Strait Islander peoples

live in the CYWR communities.

Aboriginal people have been managed through legislation, policy and practice
since the arrival of white colonists from 1788. Initially, some colonists inflicted
violence on Aboriginal people in an attempt to eradicate them.? Such violence
had profoundly destructive consequences for Aboriginal peoples, with many

killed at the hands of colonists, or as a result of legislation and policy that

Family Responsibilities Commission Act 2008 (Qld) s 4.
2 Patricia Grimshaw, Marilyn Lake, Ann McGrath, Marian Quartly, Creating a Nation (Penguin
Press, 1996) 131-142.
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supported their annihilation. Those Aboriginal people who survived were
segregated on the basis that they were inferior to white colonists: childlike, and
incapable of interacting on the same social level as non-Aboriginal people, and
therefore requiring protection from Europeans, disease and alcohol.® Many
Aboriginal families and individuals were removed from communities and forced
to settle on government reserves or church missions.* Following this, policies
to assimilate were imposed upon Aboriginal peoples living in these reserves
and missions.5 Arguably, governments persist with assimilationist approaches
today, especially in regard to health, education, employment and home

ownership.b

The assumed inferiority of Aboriginal peoples reflected the prejudices of
colonists, who vilified Aboriginal peoples not only due to their skin colour, but
due to their cultural practices. Social Darwinism portrayed races as distinct,
with some seen not to have progressed through all stages of development. The
notion that Aboriginal people need paternalistic care and control by members
of the ‘superior’ culture’ has justified the management of their affairs, including
whether and who they could marry, where they could live, their access to
alcohol, and the control of their finances.? In order to protect Aboriginal children
from what was seen as dysfunctional family life, many children were taken from
their families and segregated in dormitories within Aboriginal reserves.
Aboriginal people — both adults and children — were forced into tough physical

work for little or no money. Protectors controlled Aboriginal workers’ wages

3 See, eg, Shelley Bielefeld, ‘Compulsory Income Management and Indigenous Australians:
Delivering Social Justice or Furthering Colonial Domination?’ (2012) 35(2) UNSW Law
Journal 529; Heather McRae, Garth Nettheim, Laura Beacroft, Luke McNamara, Indigenous
Legal Issues (LBC Information Services Press, 2™ ed, 1997) 43.

4 Australian Human Rights and Equal Opportunity Commission, Bringing Them Home: Report
of the National Inquiry into the Separation of Aboriginal and Torres Strait Islander Children
from Their Families, Sydney, 1997.

5 See, eg, Bain Attwood, Winifred Burrage, Alan Burrage and Elsie Stokie, A Life Together, A
Life Apart (Melbourne University Press, 1994) 5-6; Andrew Markus, ‘Under the Act’ in Bill
Gammage and Peter Spearitt (eds), Australians 1938 (Fairfax, Syme and Weldon, 1987)
48-53; Australian Human Rights and Equal Opportunity Commission, above n 4.

6 Lester J Thompson and Richard Hill, ‘Ideology in Public Policy: An Examination of
Aggressive Paternalism and Enculturation in Indigenous Assistance Programs’, (2007) 2(2)
The International Journal of Interdisciplinary Social Sciences 421, 427.

7 Bielefeld, ‘Compulsory Income Management and Indigenous Australians’, above n 3, 528-
529.

8 Henry Reynolds, ‘Racial Thought in Early Colonial Australia’, Australian Journal of Politics
and History (1974) 20(1), 45-53.
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because they were not trusted to spend them ‘appropriately’. Protectors
decided whether or not a person required their money, controlled how much
money they could access, and even decided whether the money would be given
to its owner upon request.® The government was concerned that they would
waste it on unnecessary items. At the same time, Aboriginal workers were
exploited both by laws and policies limiting their access to their wages, ' as well
as being affected when employers underpaid them, or in some cases did not
pay them at all."* Protectors often managed Aboriginal people’s money in a
way that left the person and their family far more impoverished than if Aboriginal
peoples managed their own money.'? In greatly reducing Aboriginal peoples’

autonomy, this treatment forced them to become dependent on the state.’

Effects from long-term discriminatory treatment of Aboriginal people continue
today. These destructive practices were acknowledged in 2008 by the then
Prime Minister of Australia — Kevin Rudd — in a National Apology to Aboriginal
and Torres Strait Islander peoples.’ However, at the same time, similar
legislation in the form of the income management of social security payments

was in force, having been implemented in 2007'% in the Northern Territory (NT).

Income management involves a proportion of a person’s social security
payment being quarantined in a separate bank account so that it can only be
used to pay particular bills, purchase particular items, or buy from particular
businesses. The person can spend the remaining proportion of their social
security payment as they wish. These income management regimes are aimed
at changing cultural practices, so that Aboriginal people cannot share or request

money from each other. They are also premised on a stereotype of Aboriginal

9 Bielefeld, ‘Compulsory Income Management and Indigenous Australians’, above n 3, 531-
532.

0 Ibid 529.

" Rosalind Kidd, Trustees on Trial: Recovering the Stolen Wages (Aboriginal Studies Press,
2006) 56-60.

2 1bid 87.

13 Bielefeld, ‘Compulsory Income Management and Indigenous Australians’, above n 3, 534.

14 Kevin Rudd, Prime Minister, Government of Australia, ‘Apology to Australia’s Indigenous
Peoples’, 13 February 2008 <http://www.australia.gov.au/about-australia/our-country/our-
people/apology-to-australias-indigenous-peoples>.

5 J Rob Bray, Matthew Gray, Kelly Hand and llan Katz, Evaluating New Income
Management in the Northern Territory: First Evaluation Report (Social Policy Research
Centre University of New South Wales Press, 2012) 6.
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people as substance abusers who might spend all their money on alcohol or
illicit substances, and income management is directed at stopping the purchase
of these items. Income management is also intended to prevent gambling,
which is similarly seen as a vice of Aboriginal people. The primary aim of the
measure is therefore to redirect funds away from such activities, towards paying
for things required, for example, by their children, and basic necessities

including food, rent and bills.'®

In the late 2000s, social security payment management arose in response to
continued negative stereotypes attributed to Aboriginal people. The most
widely known income management regime in Australia is the Northern Territory
intervention (NTI) (now called Stronger Futures). Development of the Cape
York Welfare Reform (CYWR) commenced in the early 2000s and was
implemented soon after the NTl. Because of the application of the NTI and
CYWR to communities populated predominantly by Aboriginal people, the
Commonwealth government initially suspended Part || Racial Discrimination
Act 1975 (Cth) (RDA),'” which prohibits legislation directed at racial groups that
causes them to enjoy human rights to a lesser extent than other cultural groups.
Income management was described in the legislation as a ‘special measure’.’®
The suspension of Part Il removed any opportunity for individuals to challenge
income management under the RDA and for a court to decide on the
legislation’s validity. In response to lobbying and criticism, Part || RDA was
later reinstated when the NTI was broadened to include non-Aboriginal

communities, despite Aboriginal peoples continuing to be the primary target.'®

6 See, eg, Cape York Institute for Policy and Leadership, May 2007, From Hand Out to Hand
Up: Cape York Welfare Reform Project, Aurukun, Coen, Hope Vale, Mossman Gorge,
Design Recommendations (Queensland Cape York Institute for Policy and Leadership
Press, 2007) 20; Explanatory Memorandum, Social Security and Other Legislation
Amendment (Welfare Payment Reform) Bill 2007 (Cth) 5.

7 Social Security and Other Legislation Amendment (Welfare Payment Reform) Act 2007
(Cth) ss 4-5.

8 lbid s 4.

9 Commonwealth, Parliamentary Debates, House of Representatives, 25 November 2009,
12783-84 (Jenny Macklin, Minister for Families, Housing, Community Services and
Indigenous Affairs); Social Security and Other Legislation Amendment (Welfare Reform and
Reinstatement of Racial Discrimination Act) Act 2010 (Cth); Social Security and Other
Legislation Amendment (Welfare Reform and Reinstatement of Racial Discrimination Act)
Bill 2010 (Cth) cl 3; Luke Buckmaster, Diane Spooner and Kirsty Magarey, ‘Income
Management and the Racial Discrimination Act’ (Parliamentary Library, Background Note
2011-12, 28 May 2012) 1-2
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The legislation and branding was changed to ‘Stronger Futures’;?° however, it

is still referred to as the NTI.2!

Special measures in the area of human rights law usually include policy,
legislation or programs implemented to assist a racial or ethnic group to enjoy
human rights to the same extent as other racial and cultural groups. These
human rights include access to education, property, employment, social
security, safety and wellbeing. Special measures enable a disadvantaged
group to be treated differently where the treatment occurs, in order to remedy

the disadvantage, but can only last until that disadvantage is overcome.

Il NEw PATERNALISM - THE CONTEXT OF INCOME
MANAGEMENT

Legislation enabling government control of Aboriginal peoples’ money has
traditionally been paternalistic, based on a presumption that Aboriginal people
cannot manage their own money responsibly, and that they therefore require
assistance. Paternalism can be explained generally as the government acting
as a kind of ‘parent’, which knows what is best for particular people, and which
is able to overrule or make decisions because it deems those people to be
incapable of knowing what is best for themselves. Paternalism consists of three
elements. Firstly, it interferes in a person’s choice or ability to choose.

Secondly, it has the objective of furthering the person’s welfare. Thirdly, it can

<http://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Libr
ary/pubs/BN/2011-2012/IncomeManagementRDA>.

20 Stronger Futures in the Northern Territory Act 2012 (Cth).

21 See, eg, Nicholas Biddle, ‘Northern Territory Intervention Extended ... But is it Working?’
The Conversation (online), 3 July 2012, <https://theconversation.com/northern-territory-
intervention-extended-but-is-it-working-8005>; Calla Wabhlquist, ‘Northern Territory
Intervention Should be Disbanded, says Indigenous Advocacy Group’, The Guardian
(online), 9 February 2016 <http://www.theguardian.com/australia-
news/2016/feb/09/northern-territory-intervention-should-be-disbanded-says-indigenous-
advocacy-group>; Helen Davidson, ‘Nova Peris says Government Language Around
Indigenous People is Patronising’, The Guardian (online), 2 August 2015
<http://www.theguardian.com/australia-news/2015/aug/02/nova-peris-says-government-
language-around-indigenous-people-is-patronising>;

Santilla Chingaipe, ‘NT Intervention Fails on Key Reforms: Report’, Special Broadcasting
Service (SBS), 9 February 2016 <http://www.sbs.com.au/news/article/2016/02/09/nt-
intervention-fails-key-reforms-report>.
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be made without the person’s consent.?? Governments engage in paternalistic
behaviour regularly, such as requiring people to wear seat belts in cars and
helmets on motorbikes and bicycles, for parents to send children to school, and
deciding which drugs people can legally consume.?® Special measures
developed by the State and implemented or imposed upon people without their
consent, purportedly to benefit them, are by their very nature paternalistic. This
is in contrast to measures developed either by or in partnership with those to

whom they are to apply.

While government paternalism is acceptable when it is based on substantiated
research,?* paternalistic legislation, practice and policy has applied specifically
to Aboriginal people without supportive evidence, and may therefore in fact
cause unintended detriment.?®> These programs are partly aimed at forcing
Aboriginal people to westernise to ‘improve’ their lives. In places like Cape
York, where despair and dysfunction are said by some?® to now be the norm,
radical policies such as income management of social security payments are

specifically designed to change culture by promoting individual responsibility.2”

The connection between income management and its objectives is unclear and
therefore its likelihood of achieving these outcomes is doubtful. However, its

objectives indicate the intent behind it to:

e reduce immediate hardship and deprivation by directing welfare payments to
the priority needs of recipients, their partners, children and any other
dependants;

e help affected welfare payment recipients to budget so that they can meet

their priority needs;

22 Matthew Thomas, Luke Buckmaster, ‘Paternalism in Social Policy — When is it Justifiable?’
(Parliamentary Library Research Paper No. 8, 2010-11, 15 December 2010) 2
<http://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Libr
ary/pubs/rp/rp1011/11rp08#_Toc280187798>.

23 |bid 1.

24 |bid.

25 Jon Altman and Melinda Hinkson, ‘Very Risky Business: The Quest to Normalise Remote-
Living Aboriginal People’ in Greg Marston, Jeremy Moss and John Quiggin (eds), Risk,
Welfare and Work (University of Melbourne Press, 2010) 190.

26 Noel Pearson, Our Right to Take Responsibility (Noel Pearson and Associates Press,
2000).

27 Altman and Hinkson, above n 25.
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e reduce the amount of discretionary income available for alcohol, gambling,
tobacco and pornography;

e reduce the likelihood that welfare payment recipients will be subject to
harassment and abuse in relation to their welfare payments; and

e encourage socially responsible behaviour, particularly concerning the care

and education of children.?®

Income management assumes that people are not managing their money due
to behavioural or cultural issues. The objectives of the measure fail to address
the inadequacy of social security payments to provide for families, especially in
remote communities where food and travel are expensive. The Commonwealth
and Queensland governments adopted an approach which has been termed
‘new paternalism’.?° This is a step well beyond the provision of the safety net
of social security payments to be spent by a recipient as required. It assumes
a strong connection between disadvantage and supposedly deficient social
values and norms.?® This ‘new paternalism’ is premised on the assumption
that Aboriginal people are unable to exercise personal responsibility and self-
discipline, and thus require surveillance of their spending and a reduction in
their spending choices, to ensure correct decisions are made.®' Choices
regarding spending are reduced through limitations placed on items that can be
bought and places where people can shop, controlled through a BasicsCard.
A BasicsCard is similar to a bank keycard and is linked to a person’s social
security account, which is income managed. The items that can be purchased
on a BasicsCard are restricted to those considered by the Commonwealth
government as ‘priority needs’. These priority needs include bills, rent,
groceries, clothes, health and hygiene items, and costs associated with child
care, education and the organisation of funerals. They also include transport

and the acquisition, operation or repair of a vehicle, necessary only if in

28 Social Security (Administration) Act 1999 (Cth) s 123TB; Department of Social Services,
Government of Australia, Guide to Social Security Law, 11.1.1.30 Objectives of Income
Management <http://guides.dss.gov.au/guide-social-security-law/11/1/1/30>.

29 Luke Buckmaster, Carol Ey and Michael Klapdor, ‘Income Management: An Overview’
(Parliamentary Library, Background Note, 2012-12, 21 June 2012) 17-18
<http://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Libr
ary/pubs/BN/2011-2012/IncomeManagementOverview# _ftnref61>.

30 |bid 18.

31 Lawrence M. Mead (ed), The New Paternalism: Supervisory Approaches to Poverty
(Brookings Institution Press, 1997).
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connection with any of the above.3? BasicsCards are only accepted at certain
stores and cannot be used in transactions at markets or to purchase items over
the internet. Income managed money cannot be withdrawn and if not used on

priority needs, it remains in a person’s income managed account.

Bielefeld explains that the concept of new paternalism originated in the United
States, its influence gradually spreading across western nations.3® It is derived
from a deficit approach, portraying the poor as having defective reasoning or
character and less inclination than the rest of the community to comply with
social norms.3* New paternalism imposes certain obligations on social security
recipients. In the case of the CYWR, social security recipients must comply
with certain obligations, termed ‘social responsibilities’, or be referred to a
statutory body called the Family Responsibilities Commission (FRC). These
social responsibilities and the FRC are discussed further below. By creating
and focusing on fulfilling obligations under this ‘new paternalism’, the

importance of the social security recipients’ rights and needs are reduced.®

Recommendations to manage Aboriginal peoples’ spending are based on an
assumption of deficit. Deficit discourse assumes that Aboriginal people have
deficient social norms, and are a problem that requires fixing.*¢ While this view
is common amongst non-Aboriginal people, it is also held by some Aboriginal

people.¥

Interest in income management commenced in Australia in 2003 when Lionel
Quartermaine — Acting Commissioner of the Aboriginal and Torres Strait
Islander Commission (ATSIC) — suggested a smart card be issued that could

be used at certain shops to buy food and clothes and to provide for children’s

82 Social Security (Administration) Act 1999 (Cth) s 123TH.

33 Shelley Bielefeld, Submission to the Australian Law Reform Commission, Review of
Commonwealth Laws for Consistency with Traditional Rights, Freedoms and Privileges,
Submission 62, 9 March 2015, 4
<http://www.alrc.gov.au/inquiries/freedoms/submissions>.

34 Ibid.

35 |bid 2.

3 Cressida Fforde, Lawrence Bamblett, Ray Lovett, Scott Gorringe and Bill Fogarty
‘Discourse, Deficit and Identity: Aboriginality, the Race Paradigm and the Language of
Representation in Contemporary Australia’ (2013) 149 Media International Australia,
Incorporating Culture and Policy, 162.

37 See, eg, Pearson, above n 26, Marcia Langton, ‘Trapped in the Aboriginal Reality Show’
(2008) Griffith Review 19, 145-162.
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education.® The smart card suggestion was not accepted by all ATSIC
Commissioners. 3 At the time, Aboriginal lawyer Noel Pearson — later
instrumental in designing the CYWR — publicly supported Quartermaine’s
objective of ensuring that Aboriginal peoples’ money should benefit children by
restricting how and where it can be spent.* At the time, then Minister for
Indigenous Affairs, Amanda Vanstone, described Quartermaine’s suggestion
as complex, requiring substantial legislative backing, and stating that she would

be surprised if it gained parliament’s approval.*’

In 2005, the Commonwealth government abolished ATSIC and changed its
policy mantra from ‘self-determination’ to ‘mutual obligation’, ‘shared
responsibility’, ‘mainstreaming’ and ‘normalisation’.#? In the same year, the
Cape York Institute for Policy and Leadership (CYl) approached the
Commonwealth government with their proposal to develop a new approach to
‘welfare’.  The CYI is funded by the Queensland and Commonwealth
governments. It describes itself as having ‘an overarching Think Tank function
which is responsible for idea articulation [and] external liaison’.*® Its main
focuses are economic and social policy reforms, as well as supporting the

development of Cape York leaders.4* Noel Pearson,4® previously a CYI

38 Australian Broadcasting Corporation, ‘Proposal for ‘Smart Card’ Payment for Welfare
Recipients’, The World Today, 27 October 2013 (Jo Mazzocchi) <http://www.abc.net.au/cgi-
bin/common/printfriendly.pl?http://www.abc.net.au/worldtoday/content/2003/
$976028.html|>.

39 Australian Broadcasting Corporation News, ‘Smart Card a Dumb Idea, ATSIC Western
Commissioner says’, (29 October 2003) <http://www.abc.net.au/news/2003-10-29/smart-
card-a-dumb-idea-atsic-western-commissioner/1500938>.

40 Australian Broadcasting Corporation, ‘Pearson Supports Welfare ‘Smart Card”, AM, 30
October 2003 (Linda Mottram and Hamish Fitzsimmons)
<http://www.abc.net.au/am/content/2003/s978230.htm>.

41 Australian Broadcasting Corporation, ‘ATSIC Smartcard Unlikely Solution: Vanstone’, The
World Today, 1 November 2003 (Peta Donald),
<http://www.abc.net.au/am/content/2003/s980067.htm>.

42 Jon Altman, ‘Neo-Paternalism: Reflections on the Northern Territory Intervention’ (2008)
Summer ANU Reporter 32.

43 Cape York Institute for Policy and Leadership, From Hand Out to Hand Up, above n 16.

4 1bid 1.

45 Noel Pearson is from Hope Vale and has been an advocate for change in Cape York
communities. He has been involved in setting up a number of Cape York organisations
including the Cape York Land Council in 1990, Cape York Partnership (CYP) in 2000, the
Cape York Institute for Policy and Leadership (CYI) in 2004, Balkanu Development
Corporation in 1997 and Apunipima Cape York Health Council in 1994. He has been a
Director of the CYI since 2004 and is the Executive Chairman of CYP. He is also a Director
on the Family Responsibilities Board, the relevant board for the Family Responsibilities
Commission.
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Director, 4 is the Founder and now Director of Strategy for Cape York
Partnership (CYP) since the Institute was included in the CYP.47

Funding of $3 million was provided by the Commonwealth government to the
CYI to design a new approach to welfare. By the end of 2007, the CYI had
produced a two volume report, ‘From Hand Out to Hand Up’, 8 which proposed
the Cape York Welfare Reform (CYWR). The CYWR was premised on deficient
social norms being a large contributor to social problems in Cape York. One
policy proposed by the report was that social security should be conditional.*?
In the broader context, around the same time as the CYWR was being
developed, the ‘Ampe Akelyernemane Meke Mekarle’ (Little Children are
Sacred) report>® on child sexual abuse in the Northern Territory was completed.
On 27 June 2007 the Commonwealth government, ignoring many of the report’s
recommendations, swiftly implemented the NTI, which included a wide range

of controls on Aboriginal peoples.®’

Generally, it is assumed by designers of special measures that rights enjoyed
in western cultures are relevant and acceptable to Aboriginal and Torres Strait
Islander peoples. This is despite obvious cultural differences. For instance,
the relationships that Aboriginal and Torres Strait Islander peoples have with
their land, their family structures, their community centeredness, and their
cultural norms and values, are very different to facets of western culture.%?
Based on a view of western culture as superior and Aboriginal and Torres Strait
Islander cultures as deficient, the new paternalism which restricts the rights of
Aboriginal peoples is the antithesis of an approach where the cultural values of

these peoples are acknowledged and promoted as strengthening rights and

46 Griffith Review, ‘Noel Pearson’ <https:/griffithreview.com/contributors/noel-pearson/>.

47 Cape York Partnership, ‘Board Members’ <http://capeyorkpartnership.org.au/agents-of-
change/board-members/>.

48 Cape York Institute for Policy and Leadership, From Hand Out to Hand Up, above n 16.

49 |bid 21.

5 Northern Territory Government, Rex Wild QC and Patricia Anderson, Ampe Akelyernemane
Meke Mekarle ‘Little Children are Sacred’: Report of the NT Board of Inquiry into the
Protection of Aboriginal Children from Sexual Abuse, 2007
<http://www.inquirysaac.nt.gov.au/pdf/bipacsa_final_report.pdf>.

51 Cosima Hay McRae, ‘Suspending the Racial Discrimination Act, 1975 (Cth): Domestic and
International Dimensions’ (2013) 13 Journal of Indigenous Policy 63-64.

52 Commonwealth Race Discrimination Commissioner, Commonwealth of Australia, Alcohol
Report (1995) 29.
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equality of individuals and communities.>® Analysis of the income management
measure’s effect on Aboriginal peoples’ human rights is critical to assessing
whether income management should be a special measure, or whether it is

racially discriminatory.

Il RESEARCH QUESTIONS

This thesis examines Australian court cases where special measures are
challenged. This is to assist in predicting an Australian court’s approach to a
challenge to the CYWR income management measure. The thesis analyses
the court’s approach in such matters in a broad context by comparing it to that

of other countries. In so doing, the thesis addresses the following questions:
Primary Research Question

A Should the Cape York Welfare Reform (CYWR) income management
measure be characterised by a court as a special measure? While
Commonwealth and Queensland governments characterise income
management as a special measure, the relevant legislation, international
conventions, judicial reasoning and expert commentary require analysis

to assess the validity of this characterisation.

Secondary Research Questions

B What human rights are promoted and restricted by the income
management measure of the CYWR? In implementing income
management, the CYl and governments’ stated focus has been to
protect the rights of the vulnerable, including the rights of children to
benefit from social security payments. In order to assess whether
income management is a special measure, other rights which are
restricted by the CYWR require identification and comparison with the
rights promoted by income management.

53 Australian Human Rights Commission, Social Justice and Aboriginal and Torres Strait
Islander Peoples’ Access to Services Conference Paper (2010)
<https://www.humanrights.gov.au/news/speeches/social-justice-and-aboriginal-and-torres-
strait-islander-peoples-access-services-2010>.
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What is the legal/judicial approach in regard to determining a special
measure? Judicial processes are crucial in predicting whether income
management will be held a special measure if challenged. Past cases
assist in understanding judicial approaches, in constructing legal

arguments, and in some cases to provide precedents.

Can a special measure be racially discriminatory against some or all of
those it is aimed at? Treating people differently because of their race
can be said to be discriminatory, however this would capture all special
measures. Discrimination is referred to here as treatment that restricts
peoples’ rights, rather than treatment which promotes rights. This is
significant because it is arguable that income management restricts a

number of rights of those to whom it is directed.

Is income management likely to be held to be racially discriminatory by
an Australian court? An analysis of past legal cases and judicial
reasoning must be undertaken in order to understand the court’s
approach. An investigation into the judicial analysis of legislation which
restricts rights based on race is crucial to understanding the court’s

interpretation of racial discrimination.

Does, or should, the court assess whether the measure is capable of
achieving the stated goal? The division of the legislature and court’s
roles requires review to answer this question. The question is important
to income management, given the history of past measures related to

control of Aboriginal people’s money.

If an Australian court was asked to determine if the income management
component of the CYWR was a special measure, would the answer be
different to that of a court from the United States of America, Canada or
South Africa, and, if so, why? | examine approaches from other
jurisdictions in Chapter 5, providing different perspectives on measures
restricting rights and racial discrimination. Different countries have
varying histories of racial discrimination. This provides an opportunity to
compare and improve Australia’s approach to racial discrimination and

special measures.
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H What is the role of the concepts of deficit discourse and paternalism in
understanding special measures? These concepts provide a framework
to analyse legislation, policy and judicial reasoning. The application of
these concepts is required to understand the thinking behind the CYWR
income management measure. This is crucial in arguing against the
present approach and for an approach which acknowledges and draws
on Aboriginal culture as unique and as a strength so that ownership of
processes and measures affecting Aboriginal people can belong to

them.

IV THE METHODOLOGY - A DOCTRINAL APPROACH

The doctrinal methodology is applied in this thesis. This is a form of
methodology based on applying legal norms to seek particular answers and
statements of law that can apply to a number of factual situations.?* The
context of this thesis is the Australian legal system and whether, if legally
challenged, income management of predominately Aboriginal communities
would be held by the High Court to be a special measure and therefore
permissible under the Racial Discrimination Act 1975 (Cth). The doctrinal
methodology enables me to apply legal rules to best predict judicial decision
making if income management were legally challenged. The doctrinal
approach includes locating relevant law (international conventions, legislation
and case law), interpreting and applying the law and analysing the law and its
outcome. Itincludes a predictive approach based on the doctrine of precedent,
where principles from court decisions are extracted and applied to cases where
similar principles are arguably applicable. While the law is continuously
developing, my analysis and application of law is limited to that in operation as
at 6 May 2016.

Hutchinson and Duncan state that ‘doctrinal research is the research into the
law and legal concepts.”® Doctrinal legal research requires a legal education

and is therefore aided by ‘privileged voices’, as opposed to subjects from all

5 Terry Hutchinson and Nigel Duncan, ‘Defining and Describing what we do: Doctrinal Legal
Research’ (2012) 17(1) Deakin Law Review 83, 116-117.
%5 |bid 85.
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socio-economic classes. ®® In researching and writing this thesis these
privileged voices include those of the many commentators and judiciary |
reference, as well as my own. None of us have the lived experience of the
matters about which | write. This observation is important for this thesis as it
highlights the fact that the relevant legislation has a specific cultural focus which
only targets a particular section of the Australian population: that is, Aboriginal
peoples on social security payments. Parliament, courts and other judicial
decision-making bodies, while experienced in law, are still required to grasp the
social and cultural conditions of Aboriginal peoples in the CYWR communities,

even though they will never experience them firsthand.

Legal concepts and all types of principles from judicial cases, legislation, rules
and norms are included as doctrine. Doctrine is also defined by each of these
factors combined and the way in which they work alongside each other based
on practices of interpretation. Doctrines may vary in form from abstract, to
decisions which are binding on lower courts (ratio decidendi) or non-binding
(obiter dicta).>” Legal rules are doctrinal because they are applied consistently
and develop slowly over time through the doctrine of precedent, under which a
court is obliged to follow principles from previous court decisions from courts of
equal or higher jurisdiction when deciding on similar sets of facts.®® These
statutory interpretation rules, derived from the common law, the Acts
Interpretation Act 1901 (Cth) and the Vienna Convention on the Law of Treaties
(1969), are examined in Chapter 6. Their application to the RDA, FRC Act,
social security legislation and the International Convention on the Elimination
of All Forms of Racial Discrimination®® (ICERD) by Australian judges is
examined, and the limitations of the literal and formal interpretative approach

adopted by judges discussed and compared to other interpretative approaches.

The problem-based doctrinal research methodology is often used by legal
practitioners and students. Itis a practical approach aimed at solving a specific

legal problem. The steps normally followed to resolve a problem include:

5 |bid 117.

5 Ibid 111, 114.

58 |bid 84-85.

5 International Convention on the Elimination of All Forms of Racial Discrimination, opened
for signature 21 December 1965, 660 UNTS 195 (entered into force 4 January 1969).
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establishing the facts; identifying the legal issues; analysing the issues to
identify the relevant law; reading background documents (e.g., legal
dictionaries, textbooks, papers on law and policy reform, looseleaf services,
commentary and journals); examining primary materials (e.g., legislation,
delegated legislation, second reading speeches, explanatory memorandum
and case law); and synthesising the factual issues in light of the law to arrive at
a tentative conclusion.®® This approach is also used by judges. However,
judges are bound by rules of precedent and must therefore address how
particular cases apply or are distinguished. Judges must also consider the
broader application and use of their decision and reasoning beyond that of the
case being decided. Academics using the doctrinal research methodology rely
on the same investigative approach; however, they are not restricted by the

need to arrive at a concrete answer.5’

The doctrinal method is a two-part process. Firstly, sources of the law are
located, and secondly, they are interpreted and analysed. Hutchinson and
Duncan state that the first step involves an attempt to find an ‘objective reality’.62
This is defined as an authoritative statement in legislation or case law.
However, the authors highlight that many legal practitioners — including critical
legal scholars — argue that the law is often uncertain, and that, therefore,
objective reality in law is a fallacy.®® Hutchinson and Duncan suggest that
because legislation is law passed by parliament and written, it is a positive
statement of the law,®* where the legal outcome is contingent on the next step
of interpreting and analysing the law within a specific context based on the
views, expertise and methods of the interpreter or analyser.®® Hutchinson and
Duncan also view synthesising the law and applying it to facts and contexts as
a highly subjective process where the outcome is ‘totally dependent’ on the

experience of the individual.®® This highlights the importance of a multitude of

60 Hutchinson and Duncan, above n 54, 106.
61 |bid 107.

62 |bid 110.

63 |bid.

64 |bid.

65 |bid.

66 |bid 116.
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other perspectives and approaches in relation to doctrinal research, but by the

same token it points to its limitations.5”

Having been legally trained, | apply western legal rules to predict the likely
outcome of the court deciding whether the CYWR income management
measure is a special measure. My analysis of the law and its application by
judges is subjective: heavily influenced by my legal training, life experience,

gender and cultural background.

Porsanger has identified that western academic research empowers non-
indigenous peoples, and when targeted at indigenous research subjects, it is
usually directed at “indigenous problems” or answering questions about
indigenous peoples.®® Laws and the rules that operate when applying these
laws are derived from western culture, and only serve to exacerbate the impact
of colonisation. The continued promotion of western culture fails to
acknowledge and value Aboriginal and Torres Strait Islander cultures and the

different worldviews of Aboriginal and Torres Strait Islander peoples.®°

In this thesis | rely on doctrinal research to enable me to predict the likely
outcome if the court was to decide whether the income management measure
of the CYWR is a special measure. In applying legal rules, | critique judicial
decision making approaches, including the lack of acknowledgement of the
cultural colonising context of institutions such as courts and legal regimes and
their ongoing oppression of Aboriginal and Torres Strait Islander peoples. This
includes the court’s rejection of its requirement and responsibility to assess the

racially discriminatory nature of legislation which targets Aboriginal peoples.

However, in applying a doctrinal methodology, | acknowledge the importance
of indigenous methodologies when researching Aboriginal and Torres Strait

Islander peoples or matters pertaining to them. | respect the ongoing critique

67 Ibid 115.

68 Jelena Porsanger, ‘An Essay About Indigenous Methodology’ (2004) 15 Nordlit 15,
Tromsg University, 108.

69 Chris Cunneen and Simone Rowe, ‘Changing Narratives: Colonised Peoples, Criminology
and Social Work’ (2014) 3(1) International Journal for Crime, Justice and Social Democracy,
53-54, 56.
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of western research methodologies by indigenous 7° and non-indigenous
scholars.”" Indigenous methodologies understand that indigenous subjects are
affected by the broad historical, political and social context of peoples’ lives.
Important to indigenous methodologies are an understanding of colonisation
and its continuation through western structures and institutions, an
understanding of indigenous ethics which govern how and whether research
should occur and the potential for empowerment and self-determination to be
outcomes of the research process. Through the lens of indigenous ethics,
research must be beneficial for Aboriginal and Torres Strait Islander peoples;
ie, it must improve their lives. This may be through empowerment and self-
determination, or by influencing change in external areas such as laws and
policies. When applying indigenous methodologies, the researcher must
recognise their own belief system and social, cultural position and persective
as well as understanding the impacts of colonisation on indigenous peoples.”
Throughout this thesis | have attempted to apply these principles when
critiquing the disproportionate and discriminatory impact of the law on
Aboriginal and Torres Strait Islander peoples, including the application of legal

rules.

A The Research in the Context of the Doctrinal
Research Methodology

| have chosen to examine the application of the CYWR income management

measure in detail.”® | selected the CYWR income management measure in

order to focus the research on a specific measure to assess whether it is, or

should be, deemed a special measure. The CYWR includes both voluntary and

70 Karen Martin, ‘Ways of Knowing, Being and Doing: A Theoretical Framework and Methods
for Indigenous and Indigenist Re-search, (2003) 27(76) Journal of Australian Studies; Karen
Martin, Please Knock Before You Enter (Post Pressed, 2008); Aileen Moreton-Robinson
and Maggie Walter, ‘Indigenous Methodologies in Social Research’, Social Research
Methods: An Australian Perspective (Oxford University Press, 2 Edition, 2009); Linda
Tuhiwai Smith, Decolonizing Methodologies: Research and Indigenous Peoples (Zed
Books, 2" ed, 2012); Jelena Porsanger, ‘An Essay About Indigenous Methodology’ (2004)
15 Nordlit 15, Tromsg University.

7 Chris Cunneen and Simone Rowe, ‘Changing Narratives: Colonised Peoples, Criminology
and Social Work’ (2014) 3(1) International Journal for Crime, Justice and Social Democracy;
Harry Blagg, Crime, Aboriginality and the Decolonisation of Justice (Annandale, Hawkins
Press, 2008).

72 Jelena Porsanger, ‘An Essay About Indigenous Methodology’ (2004) 15 Nordlit 15, Tromsg
University, 112-113, 116-117.

73 Family Responsibilites Commission Act 2008 (Qld) s 69(1)(iv).
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imposed income management. However, the focus of this research is on
imposed income management. Income management under the CYWR is
unique because the Family Responsibilities Commission (FRC) becomes the
decision-maker once a person is required to attend the FRC, because it has

been alleged that they have not met particular social responsibilities.

While judicial cases on broad areas pertaining to special measures are
examined in the thesis, focussing upon income management enables me to
use these cases as precedents. This assists me to predict the likely outcome
of a domestic court deciding a challenge to income management and to answer
the research questions. This approach is possible due to the rules and norms
that apply to legislative interpretation and precedents derived from case law.
Though this reflects a legal approach to resolving legal problems, | will also
critique judicial reasoning. Critique is also a legal approach and is useful in the
formation of new legal arguments, to distinguish facts and to assist in identifying

new or different forms of evidence to enable the court to depart from precedent.

This thesis applies reform-oriented research to evaluate the existing rules and
the ideologies from which they are derived. An issue that arises with a discipline
strongly focused upon rules and law is that it often fails to fully consider
important external factors, including imbalances in power and the position,
circumstances and backgrounds (e.g., cultural, racial and socio-economic) of
the people to whom the law is being applied. The reform-oriented approach is
integral to the analysis undertaken within this thesis, given that cultural
differences exist between those applying the rules,’* the general community,
and those affected by the application of the rules. Throughout the thesis | also

canvass alternatives to rules that have been deemed inadequate.”

To provide context to the analysis, the CYWR communities are described in
Chapter 3. Their differing demographies, and events in their histories, including
an analysis of the historical legislation and policy pertaining to management of

property (including money) by the Queensland government, are examined.

7 This includes governments in developing policy and legislation as well as courts in deciding
cases.
75 Hutchinson and Duncan, above n 54, 101.
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V SPECIAL MEASURES ARE SUPPOSED TO IMPROVE
ABORIGINAL PEOPLES’ ENJOYMENT OF RIGHTS

In Australia, inequality stems from a history of racist policies and legislation,

which have resulted in dispossessing and disempowering Aboriginal people

and breaking down cultural mechanisms of support and kinship.”® The

requirement for special measures is an acknowledgement that more than

simply prohibiting racial discrimination is required to address the effects of

racism and achieve substantive equality.”” In 1966, Australia signed /ICERD,

and ratified it in 1975. From 30 October 1975, the Australian government was

obligated to prohibit racial discrimination’® and implement special measures as
detailed in Arts 1(4) and 2(2) /ICERD. Article 1(4) ICERD provides:

Special measures taken for the sole purpose of securing adequate advancement
of certain racial or ethnic groups or individuals requiring such protection as may
be necessary in order to ensure such groups or individuals equal enjoyment or
exercise of human rights and fundamental freedoms shall not be deemed racial
discrimination, provided, however, that such measures do not, as a
consequence, lead to the maintenance of separate rights for different racial
groups and that they shall not be continued after the objectives for which they

were taken to have been achieved.

Article 2(2) ICERD provides:

States Parties shall, when the circumstances so warrant, take, in the social,
economic, cultural and other fields, special and concrete measures to ensure the
adequate development and protection of certain racial groups or individuals
belonging to them, for the purpose of guaranteeing them the full and equal
enjoyment of human rights and fundamental freedoms. These measures shall in

no case entail as a consequence the maintenance of unequal or separate rights

6 See, eg, Rudd, above n 14; Michaela Widdowson-Kidd, ‘The Howard Government’s Special

77

78

Measures for Indigenous Australians’ (2008) ‘1(2) Queensland Law Student Review 117,
121.

William Jonas and Margaret Donaldson, ‘The Legitimacy of Special Measures’ in Sam
Garkawe, Loretta Kelly and Warwick Fisher (eds), Indigenous Human Rights (Federation
Press, 2001).

International Convention on the Elimination of All Forms of Racial Discrimination, opened
for signature 21 December 1965, 660 UNTS 195 (entered into force 4 January 1969)
art 2(1).
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for different racial groups after the objectives for which they were taken have

been achieved.

Special measures could provide an opportunity for Aboriginal people to
determine and implement measures best suited to their needs, culture and
interests. Special measures are required if Aboriginal people are to enjoy
substantive equality. ”° If Aboriginal people are to accept these special
measures, it is important that they are included in deciding whether measures

that restrict their rights are appropriate.

Until recently in Australia, special measures have been accepted by those who
benefit from them as non-contentious, because of the terms of their application
and their function as positive measures or ‘affirmative action’ to promote human
rights denied through historic racism and disadvantage. However, in recent
times, measures such as Alcohol Management Plans (AMPs) and income
management have been deemed special measures by courts or
governments.8 These measures restrict human rights on the basis that they
are said to protect or promote vulnerable community members’ human rights.8’
Aboriginal people, including those deemed vulnerable, are usually not included
in decisions to design or implement these measures, despite the measures

being for their benefit.

In this thesis, legislation, human rights instruments and Australian case law
pertaining to special measures, particularly those that restrict rights, are
examined and critiqued to provide a detailed explanation of special measures
in Australia. Further analysis applies the principles extracted from the

aforementioned critique to the CYWR income management measure.

The CYWR income management measure is a germane example to examine

because it is a controversial contemporary measure, enacted despite its

7 Jonas and Donaldson, above n 77.

80 Maloney v The Queen (2013) 252 CLR 168.

81 See, eg, Family Responsibilities Commission Act 2008 (Qld) s 4(2)(b)(ii); Noel Pearson,
Apunipima Cape York Health Council, Cape York Partnership (Qld) and Alcohol and Drugs
Working Group, Cape York Peninsula Drug Abuse Strategy (Cape York Partnership Press,
2002) 7-8, 13; Department of Human Services, Government of Australia, ‘Income
Management’
<http://www.humanservices.gov.au/customer/services/centrelink/income-management>.
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seeming incompatibility with anti-racial discrimination legislation.8? However, it
is similar to previous Queensland government paternalistic policy, practice and
legislation. The aspects which make the contemporary version contentious
include a) its punitive control; b) its imposition upon those to whom it directly
applies; c) that it departs significantly from historical views of special measures
in Australia, and from international case law; and d) that it ignores important but
non-binding international instruments on human rights, including those
promoting indigenous peoples rights.8 However, despite all of these factors,
income management seems a natural progression in special measures in

Australia following on from AMPs.

The income management measure of the CYWR is of relevance to a critique of
special measures because of a) the stated reasoning supporting it as an
approach for the betterment of lives of children and other vulnerable community
members; b) its significance as a likely special measure (as purported by the
Queensland and Commonwealth governments); c) the alleged support of
community members; d) its development and implementation driven by an
Aboriginal organisation; and e) its high cost comparative to the population and
size of the communities. The nature of developing judicial cases on special

measures lends support to the likelihood of it being deemed a special measure.

The CYWR has gathered relatively little attention compared to the NTI. It has
even been positively distinguished from the NTI because it targets only

particular members of Aboriginal communities.* It has also been portrayed as

82 See, eg, Racial Discrimination Act 1975 (Cth), Aboriginal and Torres Strait Islanders
(Queensland Discriminatory Laws) Act 1975 (Cth) and Anti-Discrimination Act 1991 (Qld).

8 See, eg, International Covenant on Civil and Political Rights, opened for signing
16 December 1966, 999 UNTS 171 (entered into force 23 March 1976); International
Convention on the Elimination of All Forms of Racial Discrimination, opened for signature
21 December 1965, 660 UNTS 195 (entered into force 4 January 1969); International
Covenant on Economic, Social and Cultural Rights, opened for signature 16 December
1966, 993 UNTS 3 (entered into force 3 January 1976); United Nations Declaration on the
Rights of Indigenous Peoples, GA Res 61/295, UN GAOR, 615t sess, 107t plen mtg, Supp
No 49, UN Doc A/RES/61/295 (13 September 2007); International Convention on the
Elimination of All Forms of Discrimination Against Women, opened for signature on 18
December 1979, 1249 UNTS 13 (entered into force 3 September 1981); Convention on the
Rights of the Child, opened for signature 20 November 1989, 1577 UNTS 3 (entered into
force 2 September 1990).

84 See, eg, Peter Billings, ‘The Family Responsibilities Commission: Facilitating Socially
Responsible Standards of Behaviour in Cape York?’ (2010) 7(16) Indigenous Law Bulletin
1-6; Australian Council of Social Services, Compulsory Income Management: A Flawed
Answer to a Complex Problem. Policy analysis, (September 2014) 4-5
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having been negotiated with these communities.8> However, CYWR income
management restricts between 60% and 90% of a person’s social security
payment,® compared to 50% under the NTI,8” and the FRC and its processes

are unlike any other statutory body.

VI DEFICIT DISCOURSE

As previously mentioned, deficit discourse has been integral to the
discriminatory assumption that Aboriginal and Torres Strait Islander peoples
are inferior. As such, Aboriginal and Torres Strait Islander peoples have
become the most disadvantaged peoples in Australia on all social indicators,
including education, employment, health, infant mortality, standard of living and
incidences of family violence.®8 Aboriginal and Torres Strait Islander peoples
are also over-represented in the child protection and criminal justice systems.8°
Another outcome of their disadvantage is a lower life expectancy compared to
non-Aboriginal and Torres Strait Islander peoples: 10.6 years lower for male

and 9.5 years lower for female Aboriginal and Torres Strait Islander peoples.®

Various efforts have been made to draw attention to the disadvantage suffered
by Aboriginal and Torres Strait Islander peoples, including the bi-yearly
Productivity Commission’s Overcoming Indigenous Disadvantage reports, the

first of which was released in 2003;°' the Royal Commission into Aboriginal

<http://acoss.org.au/images/uploads/Income_management_policy analysis_September_2
014.pdf>.

85 See, eg, Billings, above n 84, 4-5; Australian Council of Social Services, above n 84, 1, 6.

8 Social Security (Administration) (Recognised State/Territory Authority — QId Family
Responsibilities Commission) Determination 2013, as repealed by Social Services and
Other Legislation Amendment Act 2014 (Cth).

87 Don Arthur, ‘lncome Management: A Quick Guide’, (Research Paper Series, Parliamentary
Library, Parliament of Australia, 2015-16)
<http://parlinfo.aph.gov.au/parlinfo/download/library/prspub/3952862/upload_binary/39528
62.pdf;fileType=application/pdf>.

88 Steering Committee for the Review of Government Service Provision, Parliament of
Australia, Overcoming Indigenous Disadvantage: Key Indicators 2014 (2014) 14-21.

8 Human Rights Law Centre, ‘National Human Rights Action Plan: Aboriginal and Torres Strait
Islander Peoples’ <http://www.humanrightsactionplan.org.au/nhrap/focus-area/aboriginal-
and-torres-strait-islander-peoples>.

% Steering Committee for the Review of Government Service Provision, above n 88, 14,
Human Rights Law Centre, above n 89.

91 Productivity Commission, Parliament of Australia, Overcoming Indigenous Disadvantage
(2014) <http://www.pc.gov.au/research/ongoing/overcoming-indigenous-disadvantage>.
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Deaths in Custody, National Report, released in 2001;% the Cape York Justice
Study of 2001;% and the Aboriginal and Torres Strait Islander Women'’s Task
Force on Violence report, released in 2000.% However, despite all the
recommendations offered and discussion generated by these reports, the
numbers of disadvantaged Aboriginal and Torres Strait Islander peoples have

continued to rise.

These disadvantages stem, as previously discussed, from a history of racist
policies and legislation that have resulted in the dispossession and
disempowerment of Aboriginal and Torres Strait Islander people and the
breaking down of their cultural mechanisms.® Language which presents
Aboriginal peoples as deficient and inferior, lacking the capability to determine
their own future, and stereotyping Aboriginal peoples as substance abusers,
susceptible to engaging in or suffering from domestic violence, has been used
to justify harsh measures such as income management. This assumption of
inferiority is never identified as an issue by parliament or the court; rather, the

issue focused upon is the ‘cause’ of the disadvantage.®®

The concept of ‘deficit discourse’ is central to the argument of this thesis. Deficit

discourse is described as:

... expressed in a mode of language that consistently frames Aboriginal identity
in a narrative of deficiency. It is interwoven with notions of ‘authenticity’, which in
turn adhere to models of identity still embedded within the race paradigm,
suffering from all of its constraints but perniciously benefiting from all of its
tenacity. Recent work shows that deficit discourse surrounding Aboriginality is
intricately entwined within and across different sites of representation, policy and

expression, and is active both within and outside Indigenous Australia.®’

92 Commonwealth, Royal Commission into Aboriginal Deaths in Custody, National Report
(1991).

9 Tony Fitzgerald and Queensland Department of the Premier and Cabinet, Cape York Justice
Study (2001) 2 (Brisbane: Department of the Premier and Cabinet Press).

94 Queensland Aboriginal and Torres Strait Islander Task Force on Violence and Queensland
Department of Aboriginal and Torres Strait Islander Policy and Development, The Aboriginal
and Torres Strait Islander Women’s Task Force on Violence Report (Department of
Aboriginal and Torres Strait Islander Policy and Development, 2000).

9 Rudd, above n 14.

% Fforde, above n 36, 167.

97 lbid 162.
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‘Closing the Gap’ is an example of deficit discourse which presents Aboriginal
people as being susceptible to iliness, leading to high mortality rates within their
communities, rather than identifying and addressing inadequate and
inappropriate service provision and resourcing.®® Deficit discourse supports
particular forms of policy, programs, practices and legislation directed at control
and manipulation of culture, which are based on philosophical foundations that
have continued since colonisation. The likely ramifications from this are
discrimination, and failure to achieve policy goals or support the aspirations of
Aboriginal and Torres Strait Islander peoples.®® This is because Aboriginal and
Torres Strait Islander peoples are either not consulted, or superficial
consultation has occurred after policies are developed and poised for
implementation. Additionally, these policies do not address the structural

reform required to address disadvantage experienced due to colonialism.®

This thesis sets out to identify how the court rationalises restrictive measures
as special measures and whether this characterisation could include income
management. It also seeks to determine whether there is a way in which racist
restrictive measures which have a disproportionate effect on Aboriginal peoples
can be prohibited, and only those measures purely beneficial to Aboriginal

peoples can be implemented as special measures.

VIl SPECIAL MEASURES, THE INTERNATIONAL
CONVENTION ON THE ELIMINATION OF ALL FORMS OF
RACIAL DISCRIMINATION AND THE RACIAL
DISCRIMINATION ACT 1975 (CTH)

On 30 September 1975, the Australian government ratified the International
Convention on the Elimination of all forms of Racial Discrimination 1966
(ICERD). This action obligated the Australian government to prohibit racial

discrimination 19" and to implement special measures aimed at achieving

% |bid 167.

9 |bid 169.

100 Alison Vivian and Ben Schokman, ‘The Northern Territory Intervention and the Fabrication
of “Special Measures™ (2009) 13(1) Australian Indigenous Law Review 78, 90.

101 International Convention on the Elimination of All Forms of Racial Discrimination, opened
for signature 21 December 1965, 660 UNTS 195 (entered into force 4 January 1969)
art 2(1).
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substantive equality by eliminating disadvantage.'®> These measures take
their meaning directly from Art 1(4) ICERD. Articles 1(4) and 2(2) ICERD
require State Parties (such as the Australian government) to implement special
measures to ensure adequate development and protection of particular racial
or ethnic groups or individuals belonging to those groups. ICERD also requires
the Australian government to facilitate compliance by its State and Territory

governments.

Special measures enable a group experiencing particular human rights to a
lesser extent than others to be treated differently than those others. However,
this different treatment can only occur to promote enjoyment of those human
rights enjoyed to a lesser extent. In Australia, the issue is that the goal of the
measure is usually defined by government, and not by its intended
beneficiaries. A special measure promoting the dominant culture may be
implemented by government and imposed upon the disadvantaged group with
the expectation that the disadvantaged group wants or should want the same
outcomes as the dominant group. The measure may also be aimed not only at
disadvantage, but at eliminating cultural difference.'®® This aim cannot be
derived from the wording of Arts 1(4) and 2(2) ICERD; however, the articles use
broad terms, enabling interpretation and implementation by government using

its own ideologies.

Three judges in Gerhardy v Brown'®* (Gerhardy) noted that Arts 1(4) and 2(2)
ICERD should be read together.'% Justice Wilson referred to the travaux
préparatoires (preparatory works to ICERD) which stated that Art 1(4) needs to
be read in light of Art 2(2).1% Justice Brennan in Gerhardy viewed Arts 1(4)
and 2(2) as complementary, saying that their terms should be interpreted
consistently.'”” Justice Deane stated that the two provisions ‘must be read

together''®® as a practical measure to assist in interpreting Art 1(4). He said

102 bid art 2(2).

103 See, eg, Jennifer Nielsen, ‘Whiteness and Anti-Discrimination Law: It’s in the Design’ (2008)
4(2) Australian Critical Race and Whiteness Studies Association, e-journal, 3-5
<http://www.acrawsa.org.auf/files/ejournalfiles/52NielseninthedesignFINAL.pdf>.

104 (1985) 159 CLR 70.

105 1bid [9] (Wilson J), [32] (Brennan J), [9] (Deane J).
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that the requirement of States Parties by Art 2(2) to take special measures to
achieve equality ‘when the circumstance so warrant’'%°, provides some clarity
to some of the vague concepts of Art 1(4).19 In Maloney v The Queen'"
(Maloney), French CJ,'"? Hayne J,'"® Crennan J,'™* and Gageler J'"° also
utilised Art 2(2) to interpret Art 1(4).

The RDA was enacted to incorporate Australia’s international obligations under
ICERD into domestic law. Special measures, while not defined explicitly in the
RDA, are integrated into s 8 RDA through reference to Art 1(4) ICERD.""® It is
notable that it is rare in Australia for international human rights instruments to
be converted into binding law.'”  Section 8 RDA provides that special
measures are an exception to the general prohibition against racial
discrimination in Part [l RDA. However, it is clear that laws enabling other
people to manage the property of Aboriginal and Torres Strait Islander peoples
without their consent and laws preventing or restricting Aboriginal and Torres
Strait Islander peoples terminating management of their property by another
person cannot be special measures.'® Provisions of this nature are invalidated
by s 10(1) RDA. Section 10(3) RDA and s 5 Aboriginal and Torres Strait
Islanders (Queensland Discriminatory Laws) Act 1975 (QIld) specifically
address legislation and policies enabling the government to manage
Queensland Aboriginal and Torres Strait Islander peoples’ property and money.
Legislation of this nature is discussed in Chapter 3, and it is argued in Chapter
7 that income management constitutes the management of Aboriginal people’s

property (their social security payment) without their consent.

Examples of special measures include special education assistance, initiatives
in relation to employment programs, or specified employment positions. Due

to their usually beneficial nature, special measures are not often challenged by
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111 Maloney v The Queen (2013) 252 CLR 168.
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those within the group or the individuals to whom they apply. However, legal
disputes arise because people who are not the beneficiaries of special
measures at times feel aggrieved by not having access to benefits of
measures.'’® These special measures are vastly different to measures which
restrict rights and punish Aboriginal people in order to promote human rights,

as was held to be the case in Maloney.

James Anaya, the United Nations Special Rapporteur on the rights of
indigenous peoples from 2008-2014, acknowledged that special measures are
required in Australia to address the disadvantages experienced by Aboriginal
peoples, and in particular, the challenges unique to Aboriginal women and

children. It was Anaya’s view that:

it would be quite extraordinary to find consistent with the objective of the
Convention, that special measures may consist of differential treatment that
limits or infringes the rights of a disadvantaged group in order to assist the

group or certain of its members.?

Anaya expressed his understanding of a special measure as pertaining to
‘preferential treatment of disadvantaged groups’, rather than through

impairment of the enjoyment of human rights.'?’

Anaya refers to Art 2(1) ICERD, which provides that ‘States are obligated to
avoid and prevent discriminatory treatment on the basis of race that impairs the
enjoyment of human rights.”'??  Article 2(1) ICERD states:

1. States Parties condemn racial discrimination and undertake to pursue by all
appropriate means and without delay a policy of eliminating racial
discrimination in all its forms and promoting understanding among all races,

and, to this end:

(a) Each State Party undertakes to engage in no act or practice of racial

discrimination against persons, groups of persons or institutions and to

119 See, eg, Bruch v Cth of Australia [2002] FMCA 29; Gerhardy v Brown (1985) 159 CLR 70.

120 James Anaya, Report by the Special Rapporteur on the Situation of Human Rights and
Fundamental Freedoms of Indigenous People, The Situation of Indigenous Peoples in
Australia, A/HRC/15/37Add.4, appendix B (1 June  2010), 31, [21]
<http://unsr.jamesanaya.org/docs/countries/2010_report_australia_en.pdf>.
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ensure that all public authorities and public institutions, national and local,

shall act in conformity with this obligation;

(b) Each State Party undertakes not to sponsor, defend or support racial

discrimination by any persons or organizations;

(c) Each State Party shall take effective measures to review governmental,
national and local policies, and to amend, rescind or nullify any laws and
regulations which have the effect of creating or perpetuating racial

discrimination wherever it exists;

(d) Each State Party shall prohibit and bring to an end, by all appropriate
means, including legislation as required by circumstances, racial

discrimination by any persons, group or organization;

(e) Each State Party undertakes to encourage, where appropriate,
integrationist multi-racial organizations and movements and other means
of eliminating barriers between races, and to discourage anything which

tends to strengthen racial division.

Anaya emphasises this requirement to eliminate racial discrimination by stating
that ‘[t]he proscription against racial discrimination is a norm of the highest order
in the international human rights system. Even when some human rights are
subject to derogation because of exigent circumstances, such derogation must

be on a non-discriminatory basis.’1?3
VIll  IMPORTANT CONCEPTS

Special measures are aimed at achieving equality, and are at times said to be
an important part of this process as they assist in achieving the equal enjoyment
of human rights and fundamental freedoms, despite differences in a person’s
background, including race. Because of past and present discrimination,
people from different backgrounds do not enjoy rights to the same extent;
therefore, special measures are required to address this different level of
enjoyment by acting to promote enjoyment of particular rights. For example,
Abstudy (financial education assistance), free tutoring and scholarships have
been implemented to increase educational qualifications of Aboriginal peoples.

123 |bid.
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However it is important to understand the differing interpretations of equality
used in this thesis, such as formal and substantive equality, and the limitations

of simply prohibiting discrimination.
A Formal Equality

A formal equality approach treats everyone the same, even if they are different.
However, the effect of the identical treatment does not result in equal enjoyment
of human rights and fundamental freedoms. For example, a job advertisement
may include the need for a university degree even though the job itself does not
require tertiary education. This requirement acts as a barrier to exclude most
Aboriginal people from applying, making it more likely for a non-Aboriginal
person to get the job. Formal equality assumes that where inequality exists,
treating all people the same will remove the inequality. It fails to acknowledge
structural inequality, ignores social, cultural and economic differences, and
favours dominant groups.’?* Formal equality focuses upon individuals being
discriminated against, ignoring the effect of systemic discrimination on certain

groups.'?®

Discrimination in international law relates to the different treatment of a person
or group based on an attribute — such as race — that has the purpose or effect
of nullifying or reducing enjoyment of human rights and fundamental freedoms

on an equal footing in political, economic, social, cultural, or any other area of

124 Margaret Thornton, The Liberal Promise: Anti-Discrimination Legislation in Australia (Oxford
University Press, Melbourne 1990) 9-23; Margaret Thornton, ‘Women and Discrimination
Law’ in Patricia Easteal (ed), Women and the Law in Australia (Butterworths, Sydney 2010)
132; Loretta de Plevitz, The Failure of Australian Legislation on Indirect Discrimination to
Detect the Systemic Racism which Prevents Aboriginal People from Fully Participating in
the Workforce (PhD Thesis, Queensland University of Technology, 2000) 14 and 81; Marie
McGregor, The Application of Affirmative Action in Employment Law with Specific Reference
to the Beneficiaries: A Comparative Study (PhD Thesis, The University of South Africa,
2009) 48 <http://uir.unisa.ac.za/handle/10500/2531>.

125 Margaret Thornton, The Liberal Promise: Anti-Discrimination Legislation in Australia (Oxford
University Press, Melbourne 1990) 9-23; Margaret Thornton, ‘Women and Discrimination
Law’ in Patricia Easteal (ed), Women and the Law in Australia (Butterworths, Sydney 2010)
132; Loretta de Plevitz, The Failure of Australian Legislation on Indirect Discrimination to
Detect the Systemic Racism which Prevents Aboriginal People from Fully Participating in
the Workforce (PhD Thesis, Queensland University of Technology, 2000) 14 and 81; Marie
McGregor, The Application of Affirmative Action in Employment Law with Specific Reference
to the Beneficiaries: A Comparative Study (PhD Thesis, The University of South Africa,
2009) 48 <http://uir.unisa.ac.za/handle/10500/2531>.

46



life.'?® Only addressing discrimination on an individual basis ignores dominant
values which either suppress or disregard social, cultural and economic
difference, or imposes those cultural norms on others. This results in the
dominant group viewing their values, beliefs, or conduct as universal, not as
representative of their particular social, cultural and economic characteristics.
Fredman states that this devalues other groups’ identity, negating difference

and providing pressure to conform to dominant values.'?’

By not accounting for existing inequalities, formal equality can exacerbate
inequality by ignoring the fact that institutions structurally favour the dominant
group, who are therefore advantaged, and thus excluding minorities.'?® Formal
equality labels actions which target groups or individuals based on race as

unlawful, whether they are intended to assist or disadvantage them.'?°

B Substantive Equality

Substantive equality acknowledges difference and the importance of treating
those who are different differently and those who are alike alike. This raises a
number of questions about what differences should be considered relevant,

what treatment is appropriate and how difference should be accommodated.'3°

In order not to continue an assimilationist approach, the practical effects of
policies and legislation require examination to understand their differential
impact on different racial groups.’3' If there is a different impact it demonstrates
that different racial groups are not equally placed. An analysis of the law or
policy is likely to show their hidden bias. Identifying differences in the impact of
law or policy between racial groups should show that differential treatment is

required.’3? Substantive equality accepts that differential treatment may be

126 International Convention on the Elimination of All Forms of Racial Discrimination, opened
for signature 21 December 1965, 660 UNTS 195 (entered into force 4 January 1969) art 1.

127 Sandra Fredman, ‘Equality: A New Generation?’ (2001) 30(2) Industrial Law Journal 154-
155.

128 McGregor, above n 124, 48.

129 bid 48-49.

130 Klaartje Wentholt, ‘Formal and Substantive Equal Treatment: The Limitations and the
Potential of the Legal Concept of Equality’ in Titia Loenen and Peter R Rodrigues (eds),
Non-discrimination Law: Comparative Perspectives (Martinus Nijhoff Press, 1999) 58.

131 Loretta de Plevitz, The Failure of Australian Legislation on Indirect Discrimination to Detect
the Systemic Racism which Prevents Aboriginal People from Fully Participating in the
Workforce (PhD Thesis, Queensland University of Technology, 2000).

132 Wentholt, above n 130, 59.
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necessary to achieve equality. For example, special measures required to
reduce high rates of unemployed Aboriginal people by dedicating a certain
number of jobs for them only, is not discriminatory under this approach.
Substantive equality approaches understand that special measures are
required to achieve equality for certain groups and therefore differ from a formal
approach where special measures are permitted only as derogation from the
principle of equality.'®® The formal approach identifies any differential treatment

based on race — even to promote rights of a minority — as discriminatory.

C Discrimination and Non-Discrimination as Limited
Concepts — The Need for Special Measures

While non-discrimination, treating people equally and without distinction based
on race or other protected attributes, or the prohibition of unfair discrimination
may stop obvious discrimination, generally they fail to address systemic
discrimination and the consequences of historical discrimination and
oppression. Something more is required to achieve equality. '** Special
measures aim to correct inequality, providing access to enjoy those rights

enjoyed by many in the dominant group.’> McKean states that:

Some commentators have taken too narrow a view of the meaning of equality in
that they seem to believe that equality means merely the prevention of
discrimination, and that positive protection therefore gives more than equal rights

to minorities. '

McGregor states that substantive equality includes participation by, and
inclusion of, all groups. It requires difference to be valued and groups to be
treated differently.  Therefore, a measure which favours a relatively
disadvantaged group at the cost of the dominant group is considered non-
discriminatory because the measure will achieve a more equal society. '3”

Under a formal equality approach, special measures are considered

133 |bid.

134 McGregor, above n 124, 51.

135 |bid.

136 Warwick McKean, Equality and Discrimination under International Law (Oxford University
Press, 1985), 51.

137 McGregor, above n 124, 51.
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discriminatory, requiring assessment and exclusion from being prohibited for

being discriminatory.'38

Due to historical or systemic discrimination, special measures are often
implemented to address existing inequalities, which will persist if action is not
taken.3® McGregor disputes special measures being labelled discriminatory. 40
She argues that discrimination describes arbitrary, unjust or illegitimate
distinctions, rather than corrective and directed special measures.
Tahmindjis similarly rejects the notion of ‘reverse discrimination’, saying that this
ignores the historical context in which opposing groups — such as different racial
groups — have emerged.’#? Tahmindjis states that special measures ‘require as
a starting point not a disembodied equality but the assumption that differences

based on race do exist.’ 143

Special measures must advance the interests of those they are aimed at.'
Applying a formal approach, in Australia the court’s interpretation of the RDA is
that it prohibits differential treatment based on race, and that, therefore, special
measures must be used as an exception to the requirement to prohibit different
treatment.'® Special measures must also comply with the principle of non-
discrimination.’® They must have sufficient connection between the ground on
which a distinction is based and the right affected and promoted. Distinctions
based on irrelevant grounds are discriminatory. Tahmindjis states that special
measures require the identification of inequalities; that is, an honest assessment

of current conditions and an examination of history. Strategies to attain equality
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will reflect the relevant society’s view of equality.’#” This thesis demonstrates

that this approach is lacking in the Cape York Welfare Reform.

IX CAPE YORK WELFARE REFORM

The CYWR is essentially based on ideals and controls said to be aimed at
achieving ‘social norms’ and ‘social responsibility’. The Commonwealth
government describes it as ‘a process of moving Aboriginal people from passive
welfare dependence to engagement in the real economy.’'#® This involves
Aboriginal people gaining ‘real jobs’, owning their own homes, and limiting the
intervention of government at all levels in Aboriginal people’s lives so that they
are treated in the same way as ‘mainstream Australia’. These goals are viewed
as necessary by the Queensland and Commonwealth governments and the
CYI on the basis that Cape York is ‘socially underdeveloped’.'#® Alcohol abuse
and ‘passive welfare dependence’ are regarded as causing deterioration of

social norms on Cape York over the past 30 or 40 years.'%0

An opposing view is that while Aboriginal people have struggled to gain greater
autonomy, colonial history up to the present caused dependency on social
security payments and government in Aboriginal communities.  With
colonisation came violence against Aboriginal peoples, the dispossession of
their land, and the breakdown of their family structures and culture, resulting in
trauma passed down through generations. It is valid to view dispossession and
then the continued imposed management by the government of the missions

and reserves within which Aboriginal people live as causing dependency. '’

The CYI states that the problems in Cape York are not only caused by
dispossession and racism, but to a large extent by ‘social norms deficit.” These
are vaguely defined as ‘collapsed social norms’ and more specifically referred

to as ‘perpetuat[ing] binge drinking, violence, passivity, humbugging and a lack

147 Tahmindjis, above n 139, 200.

148 Department of Social Services, Government of Australia, ‘What is Welfare Reform?’
<http://www.fahcsia.gov.au/our-responsibilities/families-and-children/publications-
articles/cape-york-welfare-reform-fact-sheets/what-is-welfare-reform>.

149 |bid.

150 |bid.

151 Sarah Maddison, ‘Indigenous Autonomy Matters: What's Wrong with the Australian
Government’s ‘Intervention’ in Aboriginal Communities’ (2008) 14(1) Australian Journal of
Human Rights 41.
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of parental engagement in their responsibilities to their children.’'®? Deficit
language is used by the CYI in a way which presents Aboriginal people as a
problem, which justifies harsh, deficit-based policy which uses income
management as a threat and method to enforce compliance with the norms of
dominant non-Aboriginal culture in mainstream Australia. Social security for
those living in CYWR communities has become conditional based on
compliance with stated social responsibilities. These social responsibilities are
generally not a condition imposed on other Australians who can freely access

their social security money.

Noel Pearson’s views that unemployment payments reduce the incentive to
engage in paid employment, encourage dependency and cause deterioration
in commitment to mainstream values and norms are not new.'®® However,
these views fail to acknowledge the aims of social security to relieve poverty,
replace earnings, provide assistance when employment is not available or if
people are unable to work for a variety of reasons, to protect people from
working for unacceptable pay and conditions, to assist in stabilising the

economy, and to reduce inequality and to promote social order.'%

According to the CYI'%® and the Commonwealth government, the four elements
required to achieve the goals of the CYWR are ‘rebuilding of norms, reform of
incentives, normalisation of housing and a retreat of government from the
domain of individual responsibility.” In 2008 the CYWR commenced as a four
year trial in the predominantly Aboriginal communities of Aurukun, Hope Vale,
Coen and Mossman Gorge. Initially it was to end on 1 January 2012, but was
extended each year until 31 December 2015 and is now permanent. These
communities — excepting Coen — were all previously controlled by either the
Queensland government or by churches, with residents required to comply with

strict rules governing all aspects of their lives. The era in which a deterioration

152 Cape York Institute for Policy and Leadership, From Hand Out to Hand Up, above n 16, 17-
18.

153 Pearson, above n 26, 26-39.

154 Julia Perry, Australian Institute of Family Studies, One Language, Three Accents: Welfare
Reform in the United States, the United Kingdom and Australia
<https://aifs.gov.au/publications/family-matters/issue-56/one-language-three-accents>.

155 Cape York Institute for Policy and Leadership, From Hand Out to Hand Up, above n 16, 19-
22, 26, 36, 44, 58, 64-67, 71, 79, 98 and 121.
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of social norms due to alcohol and ‘passive welfare dependence’ was said to
have occurred coincided with the rapid departure of government and mission
control from these communities. The government and church regime had
prohibited the exercise of traditional authority, although this is not
acknowledged by the Queensland or Commonwealth governments or the CYI.
As the Commonwealth government now concedes, in conducting tasks which
people should be able to manage for themselves, personal capacity and
responsibility were diminished.’® Rather than admitting the effects of control
and past management over intricate aspects of individuals’ lives by successive
Queensland governments and missions, followed by the sudden removal of
these processes, the focus has been on blaming individuals for their

predicament.

iHope Vale

jMossman Gorge

Cairns QLD

ImageLandsat
USiDeptiofiState!Geographer,
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Figure 1: The Cape York Welfare Reform Communities'®’

156 Department of Social Services, ‘What is Welfare Reform?’, above n 148.
157 Google Earth, Map of Cape York Peninsula, Gulf of Carpentaria and Cairns.
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In an attempt to reinstate local authority in each community, elders have been
appointed as Commissioners to the Family Responsibilities Commission
(FRC). The FRC must sit with at least two local Commissioners from the
relevant community and a legally qualified Commissioner,'%8 unless the legally
qualified Commissioner considers it appropriate for three local Commissioners
to sit. '  The legally qualified Commissioner is required to monitor all
decisions. %  Six local Commissioners from each community have been
appointed to the FRC.'®" In 2014, the FRC was extended to the Aboriginal
community of Doomadgee in the Gulf of Carpentaria with the intention of
increasing school attendance.'®? However, income management was not

implemented through the FRC in Doomadgee until 11 April 2016.163

Under the Family Responsibilities Commission Act 2008 (Qld) (FRC Act), the
FRC receives notices from government agencies on community members
receiving Centrelink payments (including the Community Development
Employment Program, which changed to the Remote Jobs and Communities
Program and is now known as the Community Development Programme) who
are deemed to not be meeting their social responsibilities.’®* The FRC then
decides if the person is required to attend a conference with them. The
rebuilding of norms is also linked to child wellbeing so the social responsibilities
include enrolling children in school and requiring adequate attendance, caring
for children and not having child protection notifications or interventions, as well
as compliance with tenancy agreements, and not receiving criminal convictions
or domestic and family violence protection orders. %5 This last social
responsibility was included in mid-December 2015. In late November 2014, the
FRC Act was amended to extend its jurisdiction, by enabling it to provide
notices to attend a FRC conference to parents living in a CYWR community

whose child is convicted of offences (so long as the child’s name has not been

158 Family Responsibilities Commission Act 2008 (Qld) s 50.

159 1bid s 50A.

160 |bid s 50B.

161 Department of Social Services, ‘What is Welfare Reform?’, above n 148.

162 Family Responsibilities Commission, Quarterly Report 22 (October 2013 to December 2013)
<http://www.frcq.org.au/sites/default/files/Final%20FRC%20Quarterly%20Report%20No%
2022.pdf>.

163 Department of Human Services, ‘Income Management’, above n 81.

164 Family Responsibilities Commission Act 2008 (Qld) ss 40-45, 90-96.

165 Family Responsibilities Commission Act 2008 (Qld) ss 40-44.
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prohibited from publication).’® One of the FRC’s options is to income manage
60%, 75% or 90% of a person’s social security payment for between 3 and 12

months. 167

This research is focused upon the income management component of the FRC
Act and its application to predominantly Aboriginal populations. Income
management removes choices from a person in terms of how they are able to
spend their money. While income management may be aimed at restricting
purchase of drugs and alcohol, it also limits money available to assist and share
with other family members, to travel, to pay fines, and to spend as a person
wishes. This limits a person’s autonomy and enjoyment of human rights. The
reason for the focus on income management in this thesis is that it has a
disparate effect on Aboriginal people’s enjoyment of human rights, thus raising
issues of legislated racial discrimination in both the Queensland % and
Commonwealth'®? jurisdictions. The representation of income management as
a way to promote the rights of children while punishing and restricting the rights
of particular adults (some of whom may not even have children) to receive and
manage their social security payments requires analysis to assess whether,
and for what reason, income management is likely to be held to be a special

measure by an Australian court.

X THE IMPORTANCE OF THE RESEARCH

Human rights law in terms of special measures in Australia is relatively
underdeveloped as the relevant Commonwealth anti-discrimination legislation
was only introduced in 1975 and only a few cases have been brought before
the courts.'”® This is particularly the case for special measures which restrict
particular human rights while being said to promote others. These special
measures are unique, explained as balancing rights, often in terms of the rights
of those who could be seen as vulnerable (usually children and women)

prevailing over rights of others. Often the human rights identified as being

166 Family Responsibilities Commission Act 2008 (Qld) s 43(b).

167 Family Responsibilities Commission Act 2008 (Qld) ss 69(1)(b)(iv), 70(2)(c), 74(3).

168 Anti-Discrimination Act 1991 (Qld) s 46.

69 Racial Discrimination Act 1975 (Cth) ss 9, 10, 13.

170 See, eg, Gerhardy v Brown (1985) 159 CLR 70; Maloney v The Queen (2013) 252 CLR 168.
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promoted are mainly economic and social rights including rights to education,
property, employment, self-determination and social security, along with safety
and wellbeing. However, while those being impinged upon may include some
of the same rights (self-determination, social security and property), the policy
impairs the exercise of social rights such as the rights to privacy, equal
treatment before legal organs, equal participation in cultural activities, the
practice of traditions, customs and ceremonies, and the right to access services
intended for use by the general public. Therefore, | question the connection
between income management and its stated objectives of adequate
advancement of Aboriginal people’s enjoyment of human rights, as required by
Art 1(4) ICERD.

Income management restricts a person’s right to receive social security
payments in the same way as other recipients. It requires a weighing process
between different rights, whereby the promotion of some may mean that others
are reduced or negated in particular circumstances. For example, a person’s
right to social security ! and their right to privacy '’ are breached when
information is shared between government agencies and the FRC and an order
is made for the Commonwealth government to quarantine a certain amount of
the money to be spent only on essentials such as rent, groceries, electricity,
etc. On the other hand, the rights which government asserts'”® are promoted
by income management include a child’s right to benefit from social security, 7

the right to adequate food, clothing and housing, '7° and the right to

71 International Convention on the Elimination of All Forms of Racial Discrimination, opened
for signature 21 December 1965, 660 UNTS 195 (entered into force 4 January 1969)
arts 5(e)(iv) and 9; International Convention on the Elimination of All Forms of Discrimination
Against Women, opened for signature on 18 December 1979, 1249 UNTS 13 (entered into
force 3 September 1981) arts 11(1)(e), 13(a) and 14(2)(c).

72 International Covenant on Civil and Political Rights, opened for signature 16 December
1966, 999 UNTS 171 (entered into force 23 March 1976) art 17.

173 Explanatory Statement, Social Security (Administration) (Recognised State/Territory
Authority — Qld Family Responsibilities Commission) Determination 2013 (Cth) 7-8.

74 Convention on the Rights of the Child, opened for signature 20 November 1989, 1577 UNTS
3 (entered into force 2 September 1990), art 26.

75 International Convention on the Elimination of All Forms of Racial Discrimination, opened
for signature 21 December 1965, 660 UNTS 195 (entered into force 4 January 1969)
art 5(e)(iii); Convention on the Rights of the Child, opened for signature 20 November 1989,
1577 UNTS 3 (entered into force 2 September 1990) art 27(3).
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education.'”® However, promotion of these rights is questionable when single
people or older people with no dependants are subjected to income
management. The restriction of some rights while promoting others is not a
process anticipated by ICERD, the RDA or the Anti-Discrimination Act 1991
(Qld).

Imposed income management is punitive, being implemented when a person
does not comply with one or more of the four obligations mentioned above, or
because the person doesn’t engage with the FRC. It is a different case where
a person chooses to submit to voluntary income management. In assessing
measures which impinge on a person’s rights, courts have been required to re-
define the analysis and arguments pertaining to special measures. The analytic
process requires arguments that reposition members of the disadvantaged
racial or ethnic group based on their level of vulnerability or disadvantage within
that group. It also requires restricting the enjoyment of particular rights enjoyed

by members of the group.

The High Court was called upon to decide these issues in Maloney v The
Queen'’” (Maloney). Each of the judges provided separate reasons for their
decision, with all bar one finding racial discrimination, and all deciding that even
a measure which restricts some human rights can still be a special measure.
The main argument raised by Ms Maloney and rejected by the majority of the
court was that the Alcohol Management Plans (AMP) could not be a special

measure because there was inadequate consultation.'® While the important

176 International Convention on the Elimination of All Forms of Racial Discrimination, opened
for signature 21 December 1965, 660 UNTS 195 (entered into force 4 January 1969)
arts 5(e)(v) and 13; International Covenant on Economic, Social and Cultural Rights, opened
for signature 16 December 1966, 993 UNTS 3 (entered into force 3 January 1976);
Convention on the Rights of the Child, opened for signature 20 November 1989, 1577 UNTS
3 (entered into force 2 September 1990) art 28; United Nations Declaration on the Rights of
Indigenous Peoples, GA Res 61/295, UN GAOR, 61st sess, 107t plen mtg, Supp No 49, UN
Doc A/RES/61/295 (13 September 2007), arts 13-15, 17(2) and 21.

177 (2013) 252 CLR 168.

178 Maloney v The Queen (2013) 252 CLR 168.
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issue of consultation has inspired much commentary in Australia,'”® there are
no domestic precedents on the requirement of consultation for special
measures. It is likely that this case in particular, as well as other recent case
law in Queensland '8 that relate to liquor licensing legislation and prevent
Aboriginal Shire Councils from holding a license to sell alcohol, and AMPs, can
provide guidance closely related to the issues that arise when a person’s social
security payments are managed. Some of the older Queensland cases'®' also

provide guidance.

As explained at the start of this chapter, this is not the first time that the money
and property of Aboriginal people has been managed in Queensland. The view
by governments and others that otherwise competent Aboriginal people cannot
manage their money, stems from the historical treatment of Aboriginal people
since colonisation, and existing legislation is a continuation of that treatment
and the view of Aboriginal people associated with it. Therefore, in this research
| examine past legislation and policy on this issue to understand the context of
the present legislation and practice. | analyse the interpretation of special
measures over time in Australia, examining international human rights
instruments, domestic legislation, case law and individual judgments. | then

explore whether CYWR income management is likely to be held by the court to

79 See, eg, Gerhardy v Brown (1985) 159 CLR 70, [37] (Brennan J). Justice Brennan referred
to the importance of the wishes of the beneficiaries of a special measure being of great
importance in assessing if the measure had been taken for their advancement. His
reasoning has been adopted by a number of commentators: Jonathon Hunyor, ‘Is it Time to
Re-Think Special Measures Under the Racial Discrimination Act?’ The Case of the Northern
Territory Intervention’ (2009) 14(2) Australian Journal of Human Rights 39, 54-56;
Jumbunna Indigenous House of Learning, University of Technology Sydney, Listening But
Not Hearing: A Response to the NTER Stronger Futures Consultations June to August 2011,
March 2012 28
<http://www.jumbunna.uts.edu.au/researchareas/ListeningButNotHearing8March2012.pdf
>; Alison Vivian, ‘The NTER Redesign Consultation Process: Not Very Special’ (2010) 14(1)
Australian Indigenous Law Review 46; Vivian and Schokman, above n 100, 78; Buckmaster,
above n 19, 20-21; Greg Marks, ‘Coercive Governance and Remote Indigenous
Communities: The Failed Promise of the Whole of Government Mantra’ (2008) 12(1),
Australian Indigenous Law Review 13; Greg Mclintyre, ‘An Imbalance of Constitutional
Power and Human Rights’: The 2007 Intervention in the Northern Territory’ (2007) 14 James
Cook University Law Review 80, 106.

180 Aurukun Shire Council v CEO Office of Liquor Gaming and Racing in the Department of
Treasury [2010] QCA 37; Aurukun Shire Council v CEO Office of Liquor Gaming and Racing
in the Department of Treasury (2008) QSC 305; Maloney v Queensland Police Service
[2011] QDC 139; Morton v Queensland Police Service [2009] QDC 233; Morton v
Queensland Police Service [2010] QCA 160.

181 See, eg, Mabo v Queensland (1988) 166 CLR 186; Gerhardy v Brown (1985) 159 CLR 70;
Koowarta v Bjelke-Petersen (1982) 153 CLR 168; Bligh v Queensland [1996] HREOCA 28.
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be a special measure. It is acknowledged that the Queensland and
Commonwealth governments intend income management to be a special

measure. 82

To date income management has not undergone legal challenge. Based on
existing judicial reasoning | construct legal argument and refer to evidence to
argue that income management is racially discriminatory and not a special

measure.

Xl OUTLINE OF THESIS

The origin of the CYWR and the manner of its development is examined in the
next chapter. | refer to key research studies and the unique influence of a non-
government organisation and its policy development. This provides context for
an analysis of the relevant legislation. Some of this legislation has broader
application in other parts of Queensland and other States and Territories. In
order to provide a broader context to the CYWR | discuss other welfare reform
measures. | examine legislation and policy applicable to the CYWR and critique
it in broad terms, in consideration of its potential effects on human rights and
fundamental legislative principles, including consultation. | provide data on the
high cost of the CYWR to illustrate the impracticality of expanding it to other
communities, and the difficulty in financial terms of sustaining it in the existing

communities.

| examine the history of legislation and policy affecting the CYWR communities
in Chapter 3, with a focus on control of movement, property and assimilation.
This historical context illustrates the similarities between income management
and previous legislation. | provide information on each CYWR community and
highlight important events which have played a role in shaping these

communities.

The history of anti-racial discrimination legislation in Queensland is examined
in Chapter 4, to demonstrate both the necessity for strong legislation and the

Queensland government’s determination in continuing racist legislation,

182 Social Security and Other Legislation Amendment (Welfare Payment Reform) Act 2007
(Cth) ss 4, 5.
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policies and practices, including its contravention of the RDA for a number of
years after its implementation. | also discuss the signing and ratifying of
relevant international human rights instruments by Australia, with a particular
focus on ICERD and its implementation through the RDA. International
interpretations of a number of the international human rights instruments 83
introduced in Chapter 4 are examined in Chapter 5. Australia’s obligation to
take notice of the international framework is explained. Methods used by
Australian courts in applying international instruments to cases where special
measures are considered are critiqued. | predict the likely outcome to a

challenge of income management in different international jurisdictions.

In Chapter 6, | examine the High Court’s interpretation of relevant international
human rights instruments to ascertain judicial interpretative methods,
concentrating on special measures. | draw upon domestic cases which
consider special measures, and analyse individual judgments and
commentators’ opinions in preparation for applying the interpretative approach

applied by the court to date in the next chapter.

In Chapter 7, | predict the outcome of a legal challenge to the CYWR income
management measure by applying the court's approach, as examined in
Chapter 6. In this chapter | critique the interpretative approach applied by the
court to date and identify provisions of the FRC Act and the human rights they
affect (either by promoting particular rights and/or suppressing others). |
examine legislative interpretation rules affecting Commonwealth legislation,

demonstrating the need for stronger human rights protections in Australia.

183 See, eg, International Covenant on Civil and Political Rights, opened for signing 16
December 1966, 999 UNTS 171 (entered into force 23 March 1976); International
Convention on the Elimination of All Forms of Racial Discrimination, opened for signature
21 December 1965, 660 UNTS 195 (entered into force 4 January 1969); International
Covenant on Economic, Social and Cultural Rights, opened for signature 16 December
1966, 993 UNTS 3 (entered into force 3 January 1976); International Convention on the
Elimination of All Forms of Racial Discrimination, opened for signature 21 December 1965,
660 UNTS 195 (entered into force 4 January 1969); United Nations Declaration on the
Rights of Indigenous Peoples, GA Res 61/295, UN GAOR, 615t sess, 107t plen mtg, Supp
No 49, UN Doc A/RES/61/295 (13 September 2007); International Convention on the
Elimination of All Forms of Discrimination Against Women, opened for signature on 18
December 1979, 1249 UNTS 13 (entered into force 3 September 1981); United Nations
Convention on the Rights of the Child, opened for signature 20 November 1989, 1577 UNTS
3 (entered into force 2 September 1990).
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| close by compiling the findings of the research, drawing conclusions and
making recommendations. While the income management measure of the
FRC Act and its extent provide a focus for the findings, | also discuss restrictions
on the applicability of the findings and propose recommendations for law

reform.
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CHAPTER 2: THE CAPE YORK WELFARE REFORM:
BACKGROUND

I INTRODUCTION

This chapter presents the history of the Cape York Welfare Reform (CYWR),
as developed between 2007 and 2015. While the CYWR started as a four year
trial, it was extended a number of times and now appears to be permanent.
This has occurred without evidence of success and despite the requirement
that special measures be temporary.” This lack of connection between income

management and its aims is examined in more detail in Chapter 7.

A number of reports documenting alcohol and violence issues in Cape York
communities, along with the existence of a high number of people receiving
social security payments, were used to support the need for the CYWR.?2 The
CYWR is premised on a deficit-based theory which supposes that receipt of
social security payments and alcohol use result in a breakdown of social norms
within Aboriginal communities.® Income management follows the recent
restrictive measure of Alcohol Management Plans (AMPs) established in each
Queensland Aboriginal community, including three of the CYWR communities.
Both measures are portrayed as special measures by Queensland and
Commonwealth governments, aimed at promoting human rights of vulnerable
people while restricting rights of others. Chapter 3 examines historical
Queensland legislation which similarly treated Aboriginal people differently to

people from the dominant Australian culture and restricted their rights.

At the same time that the CYWR was being planned, another regime was
rapidly being developed for the Northern Territory (NT). The approach for the
NT has some similarities to the CYWR, however, it applied more broadly in
terms of Aboriginal people affected by it and in terms of the measures

implemented under it. In this chapter | examine other income management

' International Covenant on Economic, Social and Cultural Rights, opened for signature 16
December 1966, 993 UNTS 3 (entered into force 3 November 1976).

2 Cape York Institute for Policy and Leadership, From Hand Out to Hand Up: Cape York
Welfare Reform Project, Aurukun, Coen, Hope Vale, Mossman Gorge Design
Recommendations (Queensland Cape York Institute for Policy and Leadership Press, 2007)
18.

3 Ibid 17-18.
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regimes which have also developed in discrete areas in Queensland and other

States and Territories.

The timing of these policies and legislation indicates a new era in government
policy based on neo-liberal paternalism. Neo-liberal paternalism assumes
individual responsibility and that unemployed social security recipients are
responsible for their position in society.* The Commonwealth government has
increased its surveillance of Aboriginal and Torres Strait Islander peoples by
linking their contact with the criminal justice system, reports on child welfare,
tenancy compliance and their children’s school attendance to their receipt of
social security payments. This places responsibilities on them to control certain
behaviours, punishing them if they do not comply. This mode of thinking can
be closely linked to historical legislation and policy in Queensland prior to the
implementation of the Racial Discrimination Act 1975 (Cth) (RDA). However,
the CYWR differs in that it was developed by an Aboriginal man, Noel Pearson,
and his Aboriginal organisation, the Cape York Institute for Policy and
Leadership (CYI1). This is perhaps what gives these processes ‘legitimacy’ in
the eyes of government, despite them being controversial in nature because of
their cost and application to predominantly Aboriginal communities and

peoples.

The CYWR income management measure is unique, requiring both
Commonwealth and Queensland legislation, with a statutory body
administering the processes to implement the measure: the Family
Responsibilities Commission (FRC). The Families Responsibilities Commission
Act 2008 (QId) (FRC Act) stipulates the role of the FRC.

Although it has been said that a consultation process occurred during the
design phase of the CYWR, and prior to its implementation, the quality of the
process is questionable. The process whereby the Hope Vale Council agreed
to the CYWR, including the incentives provided, will be critiqued in this chapter.
The importance of consultation to Aboriginal peoples’ self-determination is

discussed in detail in Chapter 4, however, as | explain in this chapter and in

4 Joe Soss, Richard C Fording and Sanford F Schram, Disciplining the Poor. Neoliberal
Paternalism and the Persistent Power of Race (University of Chicago Press, 2011) 23.
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more detail in Chapter 7, the High Court’s position is that special measures do
not require consultation with the affected people. This is despite the restrictive
nature of income management and its disproportionate application to Aboriginal

people.

The FRC Act is an extraordinary piece of legislation. It places great power into
the hands of FRC commissioners, enabling them to gain knowledge into private
aspects of peoples’ lives and to coerce compliance with ‘social
responsibilities’,® using the threat that people’s social security payments will be
income managed. Despite these extensive powers, legal representation is not
necessarily permitted and appeal rights are limited under the FRC Act. Another
controversy regarding the CYWR, of which the FRC is a significant part, is its
cost. In this chapter | examine the cost over time in relation to the small
populations of the communities involved. One must therefore question the

decision to remove the FRC Act’s end date.

Il ORIGINS OF THE CAPE YORK WELFARE REFORM:
How DID IT DEVELOP?

The project design report for the Cape York Welfare Reform (CYWR) was
produced in 2000 by the CYI and published in a report entitled ‘From Hand Out
to Hand Up’.® However, it can be seen in other documents written by Noel
Pearson, who was at that time both a Director and the Chairperson of the CYI,
that he had already been developing a welfare reform model for Cape York over
a number of years.” The CYI now forms part of Cape York Partnership (CYP),

of which Pearson is the Founder and Director of Strategy.®

5 These social responsibilities are set out in Chapter 1. They include enrolling children in
school and requiring adequate attendance, caring for children and not having child
protection notifications or interventions, as well as compliance with tenancy agreements,
and not incurring criminal convictions or family violence protection orders.

6 Explanatory Notes, Family Responsibilities Commission Bill 2008 (Qld) 1.

7 See, eg, Noel Pearson, Our Right to Take Responsibility (Noel Pearson and Associates
Press, 2000); Noel Pearson, ‘Fundamental Transformation Through Radical Reform’,
(2006)
<http://www.balkanu.com.au/index.php?option=com_ content&view=article&id=22&Itemid=
16>.

8 Cape York Partnership, ‘Board Members’ <http://capeyorkpartnership.org.au/agents-of-
change/board-members/>.

63



From 2000, the CYP implemented the Family Income Management Program
(FIM), which provided financial literacy and voluntary income management.
FIM was trialled in Queensland in Aurukun, Coen and Mossman Gorge
between 2002 and 2004° and later extended to Hope Vale, Cooktown and
Napranum.'® The FIM is still in operation through a program called MPower. "
MPower works through assisting people to budget and through automatic debits
and savings accounts.’> One income management model — which is being
phased out — sees people’s money deposited into a general bank account with
all other FIM clients’ money.'® This is similar to the past where Aboriginal
people’s money was placed in one trust account and controlled by the Protector

or the local police officer.'

The lead up to the development of the CYWR and the FIM commenced with
Pearson’s 1999-2000 paper, ‘Our Right to Take Responsibility’, '® which
critiqued ‘passive welfare’. This is the term used by Pearson and the CYI to
describe social security payments, because they view them as not requiring
reciprocity from the individuals receiving these payments. Pearson argues that
‘passive welfare’ and ‘traditional economyl/lifestyle are not compatible’,'® as
‘passive welfare’ undermines traditional relationships and values, resulting in
social problems and social breakdown.'” This statement overemphasises

‘traditional’ in a way that elevates it to an ideal that should not change, rather

9 See, eg, Cape York Institute for Policy and Leadership, above n 2; Department of Finance
and Deregulation: Office of Evaluation and Audit (Indigenous Programs), Government of
Australia, Performance Audit of Money Management Service Strategies, Canberra, July
2009, 2.

10 Cape York Institute for Policy and Leadership, above n 2.

1 Cape York Partnership, MPower <http://www.cyp.org.au/social-responsibility/family-
income-management>.

2. Department of Families, Housing, Community Services and Indigenous Affairs,
Government of Australia, Cape York Welfare Reform Evaluation 2012 (2013) 35.

3 This account was administered by a local service provider or an organisation called Cape
York Financial Management Services.

4 See, eg, Sue Taffe, Making a Difference: A 1960s Partnership Opposing Racial
Discrimination, (2000) 161 (Summer) Overland 62, 64-65
<http://www.kooriweb.org/foley/resources/pdfs/68.pdf>; National Museum Australia,
Collaborating  for  Indigenous  Rights, Queensland  Trust Fund, 1969-72
<http://indigenousrights.net.au/civil_rights/queensland_trust fund, 1969-72>.

5 Cape York Institute for Policy and Leadership, above n 2, 23.

6 Noel Pearson, ‘Peoples, Nations and Peace, The Inaugural Mabo Oration’ (Speech
delivered at the Anti-Discrimination of Queensland, Brisbane, 3 June 2005), 25
<http://capeyorkpartnership.org.au/news/people-nations-and-peace-mabo-oration/>.

7 lbid.
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than acknowledging that culture and traditions adapt to changing
circumstances. However, it could be argued that mainstream employment may
produce the same outcome that Pearson asserts ‘passive welfare’ achieves.
This includes the breakdown of traditional relationships if a person works away
from their family and cannot spend time with them. Further, if money is earned
for individual wealth creation and material items are purchased for self-benefit,
rather than sharing with kin, kinship obligations weaken. Pearson’s philosophy
seems to be that Aboriginal people should adopt western values — which
prioritise employment and home ownership — and that these will provide for a

better life.

The Commonwealth government believes ‘passive welfare dependence’ is
connected to a lack of motivation and personal responsibility. ¥  The
Commonwealth Development Employment Pro (CDEP), and free housing,
were also said by the Commonwealth government and the CYI to diminish both
mobility out of the communities and individual capacity to undertake ‘real
jobs’.’® Further, the Commonwealth government argues that past government
services implemented to assist people, contribute to passivity and reduce
people’s capacity to do things themselves.?® Examples are not provided by the
Commonwealth government; however, managing people’s income and

property also fits this profile.

The CYI views three specific government policies as providing the basis for the
era of ‘passive welfare’. These are ‘equal wages’,?" introduced in 1965, which

resulted in Aboriginal stock-workers losing their jobs; citizenship, introduced in

18 Department of Social Services, Government of Australia, ‘What is Welfare Reform?’
<http://www.fahcsia.gov.au/our-responsibilities/families-and-children/publications-
articles/cape-york-welfare-reform-fact-sheets/what-is-welfare-reform>.

9 Ibid.

20 |bid.

21 However, the only industry that an Award applied to at the time was the pastoral industry.
See Loretta de Plevitz, ‘Working for the Man: Wages Lost to Queensland Workers “Under
the Act” (1996) 3(81) Aboriginal Law Bulletin 4.
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1967, which provided ‘equal rights’,?? enabling Aboriginal and Torres Strait
Islander people to drink alcohol in pubs; and eligibility for unemployment
payments from 1959.2% According to the CYI, the result of the combination of
these policies is ‘idle time, free money and the right to drink’, resulting in
‘passive welfare’ and a collapse in social norms.?* This critical assessment of
rights and services available to other Australians, and their application to
Aboriginal communities, is said by the CYI to result in negative consequences
for Aboriginal peoples, reflecting new paternalism and generating the need to
implement controls.?> In the case of the CYWR — which aims to curb ‘passive
welfare’ and social norms deficit — the controls are requirements to comply with
social responsibilities with the threat of income management for the non-
compliant. There does not appear to be any discussion regarding the negative
consequences of this approach by the CYI or governments. The CYWR
approach fails to acknowledge that unemployment may not be simply about a
lack of work ethic, but more about lack of opportunity for employment, plus

increased unemployment generally in Australia since the mid 1970s.26

Pearson’s CYI also draws on a number of reports as evidence of the collapse
of social norms in Cape York.?” These include a report from the Royal
Commission into Aboriginal Deaths in Custody?® (RCIADIC), the Aboriginal and

Torres Strait Islander Women’s Task Force on Violence Report?, the Cape

22 Essentially the outcome of the referendum in 1967 in removing the words ‘other than the
aboriginal race in any State’, in relation to the making of ‘special laws’, enabled the
Commonwealth to enact beneficial laws for Aboriginal peoples. See Tony Blackshield and
George Williams, Australian Constitutional Law and Theory (Federation Press, 51" ed, 2010)
972-993. However, as with Industrial Awards not covering Aboriginal people in most areas
of work, other legislation and policy in Queensland controlled Aboriginal people in a negative
manner and treated them less favorably than non-Aboriginal people.

28 Cape York Institute for Policy and Leadership, above n 2, 20.

24 |bid.

25 |bid.

26 Fred Argy, ‘Australia at the Crossroads: Radical Free Market or Progressive Liberalism?
Key Issues and Conclusions’, (1998) 31(4) Australian Economic Review, 373-383.

27 Cape York Institute for Policy and Leadership, above n 2, 18.

28 Commonwealth, Royal Commission into Aboriginal Deaths in Custody, National Report
(1991).

29 Queensland Aboriginal and Torres Strait Islander Task Force on Violence and Queensland
Department of Aboriginal and Torres Strait Islander Policy and Development, The Aboriginal
and Torres Strait Islander Women’s Task Force on Violence Report (Department of
Aboriginal and Torres Strait Islander Policy and Development, 2000).
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York Justice Study3® (CYJS) and the Cape York Peninsula Substance Abuse
Strategy.®' The common findings in these reports show disproportionate
contact by Aboriginal and Torres Strait Islander peoples with the criminal justice
system and high rates of alcohol-related violence. The RCIADIC found that
Aboriginal people were 29 times more likely to be detained in police custody
than non-Aboriginal people and 15 times more likely to be detained in prison.
It found that racism was the source of this over-representation. Aboriginal
people were disadvantaged on all indicators when compared with other distinct
groups in Australia, and with the Australian society as a whole.3? This
disadvantage was found to stem from the brutal dispossession of land and
forced relocations, resulting in destruction of Aboriginal economy, dramatically
affecting Aboriginal culture, and introducing diseases which decimated
Aboriginal populations. These profound consequences of colonisation,
followed by the control and dependency encouraged by policies associated with
the creation of reserves and missions, deliberately destroyed Aboriginal
spiritual and cultural traditions. The RCIADIC asserted that forced dependence
upon non-Aboriginal people came with a loss of independence and self-esteem,
and engendered despair and alcoholism, all of which have contributed to

Aboriginal people being over-represented in custody.33

Similarly, the Aboriginal and Torres Strait Islander Women’s Task Force on
Violence report links intergenerational trauma to colonisation, dispossession,
massacres, the forcible removal of children from their parents, inhumane
treatment, oppression and neglect through discriminatory government policies.
The report acknowledges that Aboriginal and Torres Strait Islander
communities live in poor conditions in substandard and overcrowded houses,
have poor health and access to education, suffer from high levels of

unemployment and are welfare dependent.?* These factors contribute to high

30 Tony Fitzgerald and Queensland Department of the Premier and Cabinet, Cape York Justice
Study (2001) 2 (Brisbane: Department of the Premier and Cabinet Press).

31 Noel Pearson, Apunipima Cape York Health Council, Cape York Partnership (Queensland)
and Alcohol and Drugs Working Group, Cape York Peninsula Substance Abuse Strategy
(Cape York Partnership Press, 2002).

82 Commonwealth, Royal Commission into Aboriginal Deaths in Custody, National Report
(1991) vol 1-2, and Regional Reports chs 1.3, 9.3.1 and 12.1.

33 |bid chs 1.4 and 10.1.

34 Queensland Aboriginal and Torres Strait Islander Task Force on Violence and Queensland
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levels of alcohol abuse and violence within these communities. The report
argued that implementing solutions to these issues would need a collective
approach between government and communities, rather than simply blaming
perpetrators of violence and providing a criminal justice response.3® The racist
practices inherent in the different facets of the criminal justice system (in
policing, prosecuting and sentencing) were acknowledged by the Task Force
as part of the problem, along with the failure to support victims of serious

offences. 36

The CYJS, written in 2001 by Tony Fitzgerald, examined alcohol abuse in Cape
York communities and its interrelationship with offending. Key to its
recommendations was a holistic approach where the Queensland government
was to work with the communities to find local solutions. It was recommended
that if this did not work, or there was a failure to reduce alcohol abuse and
violence within a three year period, the Deputy Director-General should be
informed and a more drastic approach taken. This included prohibiting the

supply and consumption of alcohol.3’

Despite the vast array of issues canvassed by the above studies — such as
crime and justice, government services and funding, governance, future
sustainability, health, education, land, and economic development — most of the
recommendations made by Queensland governments since these studies were
undertaken have focused on alcohol and alcohol-related violence. The CYI

also saw alcohol as central to the problems in Cape York communities.3®

Pearson was heavily involved in the 2002 Cape York Peninsula Substance
Abuse Strategy, which rejected a causal relationship between past injustices
and substance abuse by Aboriginal people. The CYI concluded that the only
way to deal with substance abuse was to have zero tolerance, build social,
cultural and spiritual intolerance to substance abuse, manage the supply of
alcohol, and assist people to manage their time and money through education

Department of Aboriginal and Torres Strait Islander Policy and Development, above n 29,
X, Xiii, 48, 51, 92, 160-166, 186, 193-195.
35 |bid 123, 190-191, 258.
36 |bid.
87 Fitzgerald and Queensland Department of the Premier and Cabinet, above n 30, 43-83.
38 Cape York Institute for Policy and Leadership, above n 2, 24.
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and employment, rather than abuse alcohol. Part of the solution was to limit
the supply of alcohol. It was argued that this could be implemented by the State

suspending its availability through liquor licensing and policing powers.3°

The Cape York Peninsula Drug Abuse Strategy concluded that substance
abuse is directly related to the nature and levels of violence in Cape York
communities, that it is a primary cause of both poor health and Aboriginal
people being over-represented in the criminal justice system, and directly
destroys Aboriginal cultural heritage.*® While this may be correct, there is a
failure to acknowledge the effects of colonisation on Aboriginal peoples and
their dispossession. Blaming Aboriginal people without identifying and
addressing dispossession as the source of the problem is unlikely to result in

change.

The Cape York Peninsula Drug Abuse Strategy uses dramatic language to label
substance abuse in Cape York communities as an epidemic requiring an
intensive response. Fitzgerald referred to Noel Pearson’s writings, and used
the concept of substance abuse as an ‘epidemic’ to conceptualise substance
abuse as far-reaching and destructive in its effects. He recommended an
integrated holistic response to reduce substance abuse.*' However, the
response has now become one of individual blame. The State intervenes in the
forms of control of liquor supply, criminal convictions and has established

greater policing of members of Aboriginal communities.

In the early 2000s, Alcohol Management Plans (AMPs) — which restrict the type
and amount of alcohol that can be brought into communities — were
implemented in remote Aboriginal communities in Queensland. In 2008 and
2009, further restrictions were introduced with some communities being
unilaterally declared ‘dry’, including, for example, Aurukun.?> While the CYI and
the Queensland government acknowledge that AMPs have created some

improvement in terms of increased safety for women and children, they view

39 Pearson et al, above n 31, 7-8 and 13.

40 |bid 10-12.

41 Fitzgerald and Queensland Department of the Premier and Cabinet, above n 30, 43-83.

42 See, eg, Liquor Amendment Regulation (No. 3) 2006 (Qld) sch 1A; Liquor Amendment
Regulation Amendment Regulation (No. 3) 2008 (QlId).
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the violence and abuse levels as still too high and as contributing to poor
parenting and social disruption. 3 This shows general failures in the

implementation of AMPs.

The CDEP scheme — where the Commonwealth government paid CDEP
participants a ‘top up’ payment to their social security payment* — was
interpreted by the CYl and the Queensland government as providing a
disincentive to work.4> These programs provided part-time work for Aboriginal
and Torres Strait Islander peoples and assistance to Aboriginal and Torres
Strait Islander organisations. @ Most CDEP participants in the CYWR
communities worked in public administration roles, which provided them with
valuable training and experience, along with transferable skills.*® Nevertheless,
the CYI views people engaged in the CDEP in the same way as others receiving

social security payments:*” both are defined as ‘passive welfare’.*8

For Pearson, economic engagement presents surmountable challenges for
Aboriginal peoples in the CYWR communities. Pearson explains Aboriginal
cultural characteristics in terms of polar opposites to what is valued in a
mainstream economy. Examples include communal wealth as opposed to
individual wealth; kin loyalty versus impartiality; autonomy of the person as
opposed to structured authoritarian processes; being part of the community
versus self-advancement; and living with land rather than exploiting it for profit.
However, Pearson sees greater challenges in the small size of the
communities, distrust of outside investment, and communal land tenure, which,
he asserts, fail to enable mortgages. Therefore, the answer according to
Pearson, is for Aboriginal people to be mobile, ‘orbiting’ in and out of their

community to engage in the ‘real economy’, which is essentially mainstream

43 Explanatory Notes, Family Responsibilities Commission Bill 2008 (Qld) 2.

44 Department of Human Services, Government of Australia, Community Development
Employment Projects (CDEP) Program
<http://www.dss.gov.au/our-responsibilities/indigenous-australians/programs-
services/communities-regions/community-development-employment-projects-cdep-
program>.

45 Explanatory Notes, Family Responsibilities Commission Bill 2008 (Qld) 1-3.

46 Jon Altman, ‘Searching for the “Real” Economy on Cape York’, Crikey (online) 3 June 2013
<https://www.crikey.com.au/2013/06/03/searching-for-the-real-economy-on-cape-york/>.

47 Explanatory Notes, Family Responsibilities Commission Bill 2008 (Qld) 2.

48 |bid 6.
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employment. 4 This approach acknowledges the difficulty in changing
mainstream processes, or developing mainstream industry in remote and small
communities, and the time it could take to change land tenure from communal
(Deed of Grant in Trust) to freehold. Pearson’s proposal of a mobile orbiting
Aboriginal workforce idealises western culture, and requires Aboriginal culture
to change. It is based on a new paternalism framework of obligations where
social security payments are not required, and the person is independent, and

the obligations are to themself, to their family, to the community and to the state.

‘Orbiting’ assumes that Aboriginal people have a desire to work within
‘mainstream’ communities and economies. Orbiting would force people to
choose between staying on or close to country in a community they understand
in terms of culture, language, lore, social relationships and kinship structures,
or moving to study or find work in a foreign environment. In fact, the conditions
and locations of most of the communities chosen for the CYWR — Aurukun,
Hope Vale, Coen and Doomadgee — do not make it easy to regularly ‘orbit’.
Further, the land tenure is mainly communal, consisting mostly of social
housing. Therefore the person must be living in the community to have a house,

unless they have a 99 year lease or a Land Holding Act®° lease.

Il THE CAPE YORK WELFARE REFORM
As part of the CYWR, the Family Responsibilities Commission (FRC)

commenced in July 2008%" in Aurukun, Coen, Hope Vale and Mossman Gorge.
These communities predominantly consist of Aboriginal people, with almost
3,000 people in total living within them. Approximately 1,800 of them receive

social security payments or Community Development Program payments.5?

49 Pearson, Our Right to Take Responsibility, above n 6, 5-6.

5% These leases were granted under the Aborigines and Torres Strait Islanders (Land
Holding) Act 1985 (Qld), and a number of lease entitlements remain. These entitlements
may be granted now under the amended legislation: Aboriginal and Torres Strait Islander
Land Holding Act 2013 (Qld). They are colloquially referred to as ‘Katter leases’, because
they were introduced by Bob Katter when he was the Queensland Minister for Aboriginal
Affairs.

51 KPMG, Department of Families, Housing, Community Services and Indigenous Affairs,
Implementation of the Family Responsibilities Commission, Final Report, September
2010, 4.

52 Jon Altman and Melissa Johns, Indigenous Welfare Reform in the Northern Territory and
Cape York: A Comparative Analysis, Centre for Aboriginal Economic Policy Working Paper
No. 44/2008, 13.
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The FRC was extended to Doomadgee in 2014, which has a population of

approximately 1,300.53

The CYI®* and the Commonwealth government state that the CYWR®® supports
community members to move from relying on social security payments to
engaging in the economy by gaining jobs and running businesses, and moving
from social housing into owning their homes.5® However, at a practical level,
due to high rates of unemployment, a lack of employment opportunities,
communal land, native title and the very high cost of building in these remote

areas, these opportunities presently do not exist or are minimal.%’

In 2008, Altman and Johns asserted that half of those working in the four
communities®® received CDEP wages.>® Since 2008, some people transitioned
from CDEP into 103 newly created jobs. Despite the goal of moving people
from CDEP to jobs, many CDEP participants transitioned onto Newstart
(unemployment benefit). 80  Newstart requires recipients to enter an
employment pathway plan detailing activities they agree to do while looking for
work.®" Numerous employment opportunities would have to be created in, or
outside communities (to which people can orbit), in order that community
members were employed.®? This demonstrates that it is not a simple case of
people not wanting to work because they are comfortable on CDEP or receiving

social security payments, but that there is simply not the work for them. Only

53 Australian Bureau of Statistics, Government of Australia, Census Quick Stats, Doomadgee
Urban Centre/Locality, 2011, 31 October 2012
<http://www.censusdata.abs.gov.au/census_services/getproduct/census/2011/quickstat/U
CL315031>.

5 Cape York Institute for Policy and Leadership, above n 2, 95-96 and 107-108.

55 Department of Social Services, Government of Australia, above n 18.

% KPMG, Department of Families, Housing, Community Services and Indigenous Affairs,
above n 51.

57 Also, the cost to build a house is highly inflated due to the transport costs for materials and
the practice of bringing in outside labour. Further, costs to maintain houses are expensive,
with locals not being trained in maintenance and the present reliance on QBuild (the
government building department).

58 Aurukun, Hope Vale, Coen and Mossman Gorge.

% Altman and Johns, above n 52, 13.

60 See, eg, Department of Families, Housing, Community Services and Indigenous Affairs,
Cape York Welfare Reform Evaluation 2012, above n 11; Altman, above n 46, 2.

61 Department of Social Security, Government of Australia, Guides to Social Security Law,
1.224 — What is a Job Plan? <http://guides.dss.gov.au/guide-social-security-law/3/2/8/30>.

62 Department of Families, Housing, Community Services and Indigenous Affairs, Cape York
Welfare Reform Evaluation 2012, above n 12, 5.
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Mossman Gorge has sufficient work available as it has tourism infrastructure

and is close to the major town of Mossman.

Although the approach taken by the CYWR is presented as a means to assist
Aboriginal people in a positive manner, it nevertheless focuses a certain
amount of blame on Aboriginal people for the current predicaments of their
communities. Although it engages the government to provide services,® it fails
to require government accountability by correcting past oppressive actions,
including retention of peoples’ wages and restricting peoples’ rights, or by
recognising Aboriginal property rights, rectifying harm to families through

compensation, or providing adequate housing and services.

Although the CYI has strong government support when it speaks on behalf of
Aboriginal people in Cape York, it is questionable whether the CYI is a
representative body of Cape York or any particular community. Eight Cape
York Mayors raised concerns in September 2013 in regard to the
Commonwealth government agreeing to provide funding to Pearson for his
Cape York organisations. They argued that Pearson and the Commonwealth
government had not consulted any of the Mayors or their communities on new
policies.?* In 2014, the Cape Indigenous Mayor Alliance, which includes the
Aurukun Mayor, submitted to the Queensland Health and Community Services
Parliamentary Committee that they did not want the FRC in the existing
communities or extended to other Cape York communities unless there was an

independent assessment and the Councils’ informed consent.5®

63 As part of the CYWR, the government has funded a number of services, generally provided
through Wellbeing Centres. The FRC refers clients to these services; however, they are
available to all community members.

64 See, eg, Sharnie Kim, ‘Cape York Mayors Snub Indigenous Leader Noel Pearson’s
Initiatives’, ABC News (online), 3 September 2013 <http://www.abc.net.au/news/2013-09-
03/cape-york-mayors-snub-pearson-initiatives/4931044>; ABC Radio National. ‘Cape York
Mayors Opposed to Pearson Plan’, ABC Breakfast Radio National, 3 September 2013 (Fran
Kelly) <http://www.abc.net.au/radionational/programs/breakfast/cape-york-mayors-
opposed-to-pearson-plan/4930886>.

65 Amos Njaramba, ‘Family Responsibilities Commission Amendment Act’, Email to the Health
and Community Services Committee, 29 August 2014
<http://www.parliament.qld.gov.au/documents/tableOffice/CommSubs/2014/FamRespCom
AmB14/002.pdf>. Amos Njaramba was the CEO of the Napranum Aboriginal Shire Council
at that time.
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At its meeting in May 2014, the Aurukun Council resolved that the wider CYWR
should not continue beyond 2014, though they did want the FRC to continue.
Included in the reasons why the Aurukun Council did not want the wider CYWR
was the belief that parents should be more involved in their children’s schooling
to increase school attendance without the input of the CYWR. There were
many issues associated with the CYWR at that time. CYWR organisations such
as the Wellbeing Centre, Opportunity Hub and Parenting Hub either didn’t
function or had not functioned well over the years; there was inadequate
communication by the Cape York Partnership (CYP) with the community and
Council about programs; the CYP and associated organisations had not paid
their Council accounts; and the CYP failed to acknowledge Council’s authority.
The reason provided for continuation of the FRC was that it was the only
functioning group of the CYWR in Aurukun.®® This decision to continue the
FRC may have occurred because three of the five Councillors were also local
FRC commissioners. The lack of functional support services in that community
to which the FRC could refer people limits the options for Aurukun
commissioners compared to other FRC communities. Decreased referral

options are likely to increase income management orders.

It is not clear why the Commonwealth (both Labor and Coalition) and
Queensland (both Labor and Liberal National Party) governments have been
so supportive in terms of funding and implementing policy and legislation
proposed by Pearson’s Cape York organisations, including the CYIl. However,
many of Pearson’s views are likely to be palatable to politicians because they
fit within the broader ideologies of paternalism: an Aboriginal person who offers
solutions to difficult issues which he characterises as Aboriginal peoples’ own
fault. In 2007, Pearson publicly defended the Northern Territory intervention
(NTI) (discussed below) and criticised Aboriginal leaders who opposed it.5” In

August 2013, prior to being elected as Prime Minister, Tony Abbott referred to

6 Dereck Walpo, Mayor, Aurukun Shire Council, Minutes of Ordinary Meeting of the Aurukun
Shire Council (26 May 2014) 2-3
<http://www.aurukun.qgld.gov.au/wp-content/uploads/2012/08/MEETING-MINUTES-
ORDINARY-MEETING-26-MAY-2014.pdf>.

67 Australian Broadcasting Commission, Television, ‘Noel Pearson Discusses the Issues
Faced by Aboriginal Communities’, Lateline, 26 June 2007 (Leigh Sales)
<http://www.abc.net.au/lateline/content/2007/s1962844.htm>.
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Pearson as a ‘prophet’ and said that he looked forward to working even closer

with him if elected.58

IV THE COST OF THE CAPE YORK WELFARE REFORM

It is difficult to unpack data on funding allocated to the CYWR. It may be

concluded that approximately $220.2 million has been allocated to the CYWR

from its commencement in 2008 to the end of 2015. The contributions over

time from the Commonwealth and Queensland governments are set out in the

table below.
Table 1 — Financial Cost to Governments for the
Cape York Welfare Reform
Year | Commonwealth Funding Queensland Funding

2008 | $48 million + $3.8 million to set up the | $48 million”"
FRC® + $12 million for programs for
school support initiatives”®

2011 | $16.1 million (for two years)’?

2013 | $24.5 million for the CYWR trial and | $5.65 million 7
related programs in these
communities’
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Tony Wright, ‘Noel Pearson is a Prophet says Tony Abbott’, Newcastle Herald (online), 28
August 2013 <http://www.theherald.com.au/story/1738078/noel-pearson-is-a-prophet-
says-tony-abbott/?cs=3275>.

Explanatory Notes, Family Responsibilities Commission Bill 2008 (Qld) 7.

Mal Brough, Minister for Families, Community Services and Indigenous Affairs, ‘Cape York
Welfare Reform Trials to Begin in 2008’ (Media Release, 18 July 2007)
<http://www.formerministers.dss.gov.au/3609/cape_york_welfare_18jul07/>.

Explanatory Notes, Family Responsibilities Commission Bill 2008 (Qld) 7.

Department of Finance, Government of Australia, Budget Highlights Investment in
Indigenous Affairs, Delivering Investment to Close the Gap 2011/12 Budget
<http://www.budget.gov.au/201112/content/ministerial_statements/indigenous/html/ms_ind
igenous-02.htm>.

Jenny Macklin, Minister for Families, Community Services and Indigenous Affairs, ‘$24.5
Million to Progress Cape York Welfare Reform’ (Media Release, 3 May 2013
<http://www.formerministers.dss.gov.au/13113/24-5-million-to-progress-cape-york-welfare-
reform/>.

Campbell Newman, Premier of Queensland, ‘Cape York Welfare Reform Trial Extended’
(Media Statement, 28 March 2013)
<http://statements.qld.gov.au/Statement/2013/3/28/cape-york-welfare-reform-trial-
extended>.
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Year | Commonwealth Funding Queensland Funding

2014 | $24.3 million (for two years) + $2 million | $5.65 million + $1.6
for the FRC’s operations” million for the FRC'’s
operations’®

2015 $28.6 million (for four
years)’’

There is a discrepancy between the above information and the 2013
Explanatory Notes to the Family Responsibilities Commission Bill, which stated
that from the commencement of the CYWR up to 31 December 2013, both the
Queensland and Commonwealth governments’ combined contribution totalled
approximately $123.45 million, with the Commonwealth government
contributing $75.9 million and the Queensland government $47.55 million in
direct costs.”® The table above indicates a contribution of $158 million by both
governments for that period. Either way, this is a large sum of money for a
small population of approximately 4,300 people, with the main stated outcome
being improved school attendance rates in two of the communities.
Doomadgee, with a population of approximately 1,300, was only included in the
CYWR from the end of 2014.8% Given the cost and limited positive outcomes
it is difficult to understand government support for its extension and inclusion of
Doomadgee. To date neither government has mentioned an evaluation of the
cost effectiveness of the CYWR.

75 Explanatory Notes, Family Responsibilities Commission Amendment Bill 2013 (Qld) 2.

76 |bid 2.

7 Department of Finance, Government of Queensland, Queensland Budget 2015/16
<http://www.budget.qld.gov.au/regional-budget-statements/far-north-queensland.php>.

78 Explanatory Notes, Family Responsibilities Commission Amendment Bill 2013 (Qld) 2.

79 Department of Families, Housing, Community Services and Indigenous Affairs, Cape York
Welfare Reform Evaluation 2012, above n 12, 3-4, 29, 45.

80 Department of Aboriginal and Torres Strait Islander and Multicultural Affairs, Government
of Queensland, Aboriginal and Torres Strait Islander Community Profiles: A Resource for
the Courts, Doomadgee (October 2014)
<https://www.datsip.qld.gov.au/resources/datsima/publications/justice-
resources/doomadgee.pdf>.
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V How DOES WELFARE REFORM WORK IN OTHER
AUSTRALIAN STATES AND TERRITORIES?

In the broader context, at around the same time as the CYWR was being
developed, the ‘Ampe Akelyernemane Meke Mekarle’ (Little Children are
Sacred) report on child abuse in the NT was published. The Federal Parliament
quickly responded by passing the Social Security and Other Legislation
Amendment (Welfare Payment Reform) Act 2007 (Cth) (SSOLA Act), which
amended social security legislation to implement a compulsory income
management scheme for the NT. The SSOLA Act®' included the four original
CYWR communities in its income management scheme and established a
Queensland Commission 8 to direct social security in regard to income
managed payments. 8 The SSOLA Act also enabled a wider income
management measure where any person in Australia in receipt of a social
security payment could be income managed if their child was at risk of neglect,

was not enrolled in school, or failed to attend school adequately.?

The income management measures were initially only implemented in
Aboriginal communities in the NT, but following criticism that the legislation was
racially discriminatory, they were later applied to other ‘disadvantaged areas’ in
the NT and other states with high concentrations of social security recipients.
The areas outside the NT where income management regimes apply include
Bankstown (NSW); Logan, Livingstone and Rockhampton (Queensland);
Playford, Ceduna, Anangu Pitjantjatjara Yankunytjatjara Lands and the Greater
Adelaide region 8 (South Australia); Shepparton (Victoria); and Perth

metropolitan area, Peel region, Kimberley region, Ngaanyatjarra Lands and

81 Social Security and Other Legislation Amendment (Welfare Payment Reform) Act 2007
(Cth) sch 1.

82 |bid. Referred to in ‘From Hand Out to Hand Up’ as the Family Responsibilities Commission
and legislated as such.

83 Explanatory Notes, Family Responsibilities Commission Bill 2008 (Qld) 2.

84 Social Security and Other Legislation Amendment (Welfare Payment Reform) Act 2007
(Cth) sch 1 and mentioned in the Explanatory Notes to the Family Responsibilities
Commission Bill 2008 (Qld) 1-2.

8 The Greater Adelaide Region includes Adelaide, Adelaide Hills, Burnside, Campbelltown,
Charles Sturt, Gawler, Holdfast, Bay, Marion, Mitcham, Mt Barker, Norwood Payneham St
Peters, Onkaparinga, Port Adelaide Enfield, Prospect, Salisbury, Tea Tree Gully, Unley,
Walkerville and West Torrens.
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Laverton (Western Australia).8 Most of these communities have a high
proportion of Aboriginal people, and therefore show that the discriminatory
elements of income management measures are still largely directed towards

Aboriginal people.

Two different systems of income management exist, and one or the other is
instated depending on the community involved. Under one system a person is
income managed if referred to Centrelink by a child protection authority, or a
person volunteers for income management.®” The other system includes
referral by a child protection authority or a social worker to Centrelink; voluntary
income management; those not studying full-time, not in apprenticeships; those
granted the Unreasonable to Live At Home rate of payment; those under 16
years who are granted a Special Benefit payment; and those under 25 years

released from prison and receiving a Crisis Payment within 13 weeks.88

Income management in the NT is also directed at young people aged between
15 and 24 years who have been on a social security payment for three of the
past six months; people aged over 25 years who have received social security
payments for more than 12 of the last 14 months; and those who have been
referred by the Department of Human Services social worker, a child protection

authority or the Northern Territory Alcohol or Other Drugs Tribunal.®

The most recent addition to the income management scheme is the cashless
debit card trial, stated to be aimed at making the community safer by limiting
money available for alcohol, drugs and gambling.®® This regime began on 1

February 2016 and will end on 30 June 2018.%" It applies to three discrete trial

86 Luke Buckmaster and Carol Ey, Parliament of Australia, ‘Is Income Management Working?’
(Parliamentary  Library, Background Note 2011-12, 5 June 2012) 1
<http://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Libr
ary/pubs/BN/2011-2012/IncomeManagement>.

87 This process occurs in the Greater Adelaide region, Perth metropolitan area, Peel region,
and the Kimberley region.

8 Department of Human Services, Government of Australia, /ncome Management
<http://www.humanservices.gov.au/customer/services/centrelink/income-management>.

89 |bid.

% Department of Social Services, Government of Australia, Cashless Debit Card Trial,
Questions & Answers for the Ceduna region, Will My Human Rights be Breached?
<https://www.dss.gov.au/sites/default/files/documents/01_2016/ceduna_qga_280116.pdf>.

91 Social Security (Administration) Act 1999 (Cth) s 124PF(1).
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areas® — Ceduna in South Australia, and Kununurra and Wyndham in Western
Australia® — and includes managing 80% of a person’s social security
payments. % As mentioned above, Ceduna already had an income
management regime. The latest regime includes a debit card instead of a
BasicsCard; however, they work in the same way, and the regime applies to all
social security recipients in the trial areas.®® The BasicsCard was described in
Chapter 1. Halls Creek in Western Australia was initially targeted for the trial;
however, the Shire President rejected it based on advice from the Aboriginal
Advisory Committee representing community members in and around Halls
Creek and the ineffectiveness of income management in the NT. The Western
Australian government suggested that if the trial was not accepted, funding and
services would not be provided.® It will be seen that a similar strategy was

used by government in the CYWR to pressure Hope Vale to be included.

The initial income management process was included in the NT1.97 It differed
from the CYWR income management because people were generally income
managed at 50%% based on where they lived, rather than for breaching ‘social
responsibilities’. It was applied more broadly than income management under
the CYWR, but its rate was less: the minimum rate of the CYWR income

management is 60%, and the maximum is now 90%.%°

The NTI was repealed by Stronger Futures legislation, including the Social
Security Legislation Amendment Act 2012 (Cth) (SSLA Act) on 29 June 2012,
while the Stronger Futures in the Northern Territory Act 2012 (Cth) (SFNT Act)

and the Stronger Futures in the Northern Territory (Consequential and

92 |bid s 124PF(2).

9 Department of Social Services, Government of Australia, Cashless Debit Card — Trial
Overview  <https://lwww.dss.gov.au/families-and-children/programmes-services/welfare-
conditionality/cashless-debit-card-trial-overview>.

94 Social Security (Administration) Act 1999 (Cth) s 124PJ(1).

9 Department of Social Services, Cashless Debit Card — Trial Overview, above n 93.

% Emma Young, ‘WA Government Strong-arms Halls Creek on Cashless Welfare: Shire’,
WAtoday.com.au (online) 30 November 2015 <http://www.watoday.com.au/video-
news/video-wa-news/wa-government-strongarms-halls-creek-on-cashless-welfare-shire-
20151201-glbub3.html>.

97 Northern Territory Emergency Response Act 2007 (Cth).

98 Social Security and Other Legislation Amendment (Welfare Payment Reform) Act 2007
(Cth) ss 123XA(3), 123XB(3), 123XE(3) and 123XF(3).

9 Social Security (Administration) (Recognised State/Territory Authority — QId Family
Responsibilities Commission) Determination 2013, as repealed by Social Services and
Other Legislation Amendment Act 2014 (Cth).
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Transitional Provisions) Act 2012 (Cth) (SFNT(CTP) Act) came into effect on
16 July 2012. The SFNT Act includes broad provisions aimed at controlling the
sale and consumption of alcohol,'% licensing arrangements for community
stores, " and modifying regulations relating to use, planning and infrastructure
in relation to community living areas and town camps'%? with the aim of
promoting economic development and private home ownership.’® The SSLA
Act amended provisions in social security law relating to the School Enrolment
and Attendance Measure (SEAM).

The SFNT(CTP) Act provided an end date of 17 August 2012 whereby township
leases would transition to alternative voluntary leasing arrangements.'% It also
continued prohibited restrictions on pornographic material in remote

communities.10°

The alcohol, land reform, community stores and prohibited material provisions
in the Stronger Futures legislation have a sunset clause of 10 years, ending in
mid-2022.1% The amendments to income management and SEAM'Y in the

Social Security Legislation Amendment Act 2012 do not provide an end date. %8

SEAM was developed to encourage parents and carers to enrol their children
in school and ensure that they attend. If a child is not enrolled or attending
school and the parent or carer receives a ‘schooling requirement payment’, they
may be offered support from a social worker or from other support services.

However, parents and carers whose children do not attend school may have

100 Stronger Futures in the Northern Territory Act 2012 (Cth) pt 2.

101 bid pt 4.

102 bid pt 3.

103 Department of Social Services, Indigenous, Government of Australia, Additional Information
on Stronger Futures Legislation: What the Legislation Does <http://www.dss.gov.au/our-
responsibilities/indigenous-australians/programs-services/stronger-futures-in-the-northern-
territory/additional-information-on-stronger-futures-legislation>.

104 Stronger Futures in the Northern Territory (Consequential and Transitional Provisions) Act
2012 (Cth) s 4 and sch 2.

105 bid sch 3.

106 The Australian government has also said there will be an independent review of these
measures after three years. The legislation relating to alcohol abuse is to be reviewed two
years after its enactment and a report provided to Parliament in three years.

107 Social Security (Administration) Act 1999 (Cth) ss 123UD, 123UE.

108 Department of Social Services, Government of Australia, Additional Information on Stronger
Futures Legislation: What the Legislation Does <http://www.dss.gov.au/our-
responsibilities/indigenous-australians/programs-services/stronger-futures-in-the-northern-
territory/additional-information-on-stronger-futures-legislation>.
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their schooling requirement payment suspended. % If the payment is
suspended for 13 weeks or more (this need not be continuous), and a parent
or carer receives an enrolment or attendance notice and fails to comply with it,
the Centrelink Secretary must decide if their payment is to continue to be
suspended or cancelled.'” The Centrelink Secretary can decide to reinstate
the payment upon an application, or on their initiative.’"" The money not paid
during the suspension period may be paid to the parent/carer in a lump sum,
as a series of regular payments, or otherwise as determined by the Centrelink

Secretary.1?

SEAM has been trialled in 14 schools in six NT communities''? since January
2009, and also in 30 schools in six trial sites in Queensland™#, including
Doomadgee and another remote Aboriginal community, "> between October
2009 and 30 June 2012.1"6 Under the Stronger Futures legislation, SEAM has
been extended to 22 NT communities, all of which are Aboriginal. SEAM will
run until 2021/2022 with $107 million allocated to it by the Australian

government. "’

109 See, eg, Department of Social Security, Government of Australia, Guide to Social Security
Law 3.1.10.10 Background to SEAM
<http://guidesacts.fahcsia.gov.au/guides_acts/ssg/ssguide-3/ssguide-3.1/ssguide-
3.1.10/ssguide-3.1.10.10.htmI>; Australian National Audit Office, Government of Australia,
Improving School Enrolment and Attendance through Welfare Reform Measure
<http://www.anao.gov.au/html/Uploads/Audit%20Work%20Program/anao_audit_work_pro
gram_2013%20FA/section_2/education_employment_and_workplace_relations.html|>.

10 Social Security (Administration) Act 1999 (Cth) ss 124H and 124M.

"1 lbid ss 124J and 124N.

112 |bid ss 124J and 124N.

113 Katherine, Katherine Town Camps, Hermannsburg, Wallace Rockhole, Tiwi Islands and
Wadeye.

114 | ogan Central, Kingston, Woodridge, Eagleby, Doomadgee and Mornington Island.

115 Mornington Island.

1186 Former Department of Education, Employment and Workplace Relations, Government of
Australia, Improving School Enrolment and Attendance through Welfare Reform Measure
(SEAM) Trial (2009-2012), Final Evaluation Report (May 2014), 1, 4
<http://www.dpmc.gov.au/indigenous-affairs/publication/improving-school-enrolment-and-
attendance-through-welfare-reform-measure-seam-trial-2009-2012>.

7 See, eg, Australian National Audit Office, Government of Australia, Potential Audits:
Stronger Futures in the Northern Territory — Improving School Enrolment and Attendance
through Welfare Reform Measure
<http://www.anao.gov.au/html/Uploads/Audit%20Work%20Program/anao_audit_work_pro
gram_2013%20FA/section_2/education_employment_and_workplace_relations.html|>;
Department of Prime Minister and Cabinet, Government of Australia, Submission No 48 to
the Senate Finance and Public Administration References Committee, Parliament of
Australia, Inquiry into the Impact on Service Quality, Efficiency and Sustainability of Recent
Commonwealth Indigenous Advancement Strategy Tendering Processes by the
Department of Prime Minister and Cabinet, 30 May 2015

-
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In June 2012, the Australian newspaper reported that the Queensland
government would scrap SEAM mainly due to its cost and its limited effect.!8
However, in 2013 the Commonwealth government decided to implement SEAM
in the CYWR communities, discussed further below. Between 2007 and 2012,
$31 million was spent on SEAM in Queensland and the NT, resulting in a 4%
increase in school attendance rates for affected Queensland students. Though
relapse was said to be common, there was only a 1% difference in attendance
between trial schools and all public schools. Nevertheless, the Commonwealth
government wanted to continue the trial in Queensland, ' setting aside funding

of $2.8 million for 2 years up to June 2014.120

VI How HAS THE CAPE YORK WELFARE REFORM
CHANGED OVER TIME?

The Explanatory Notes to the Family Responsibilities Commission Bill 2008
(Qld) (FRC Bill) explain that in 2006 then Premier Beattie agreed to the
development phase of the Cape York Welfare Reform project. The CYI| was
named the leader in the development of the project, funded by the
Commonwealth government with in-kind support from the Queensland

government.'??

The FRC Bill and the FRC Act subsequently included modifications to the model
suggested by the CYI in ‘From Hand Out to Hand Up’. These included a
recommendation that each adult recipient of social security payments would be
considered to have breached their responsibility in regard to their child’s school
attendance if their child was recorded as having three unexplained absences in

one year.'?? This was changed to three days unexplained absences in a term.

<http://www.dpmc.gov.au/indigenous-affairs/about/children-and-schooling-programme/fag-
improving-school-enrolment-and-attendance-through-welfare-reform-measure-
seam#Where%20does%20SEAM%20operate?>.

118 Rosanne Barrett, ‘Queensland to Scrap Scheme Linking School Attendance to Welfare
Payments’, The Australian (online), 19 June 2012
<http://www.theaustralian.com.au/national-affairs/policy/queensland-to-scrap-scheme-
linking-school-attendance-to-welfare-payments/story-fn59niz9-1226399220947>.

119 |bid.

120 Department of Finance, Government of Australia, Budget 2012-13, Part 2: Expense
Measures (Continued), Families, Housing, Community Services and Indigenous Affairs,
School Enrolment and Attendance in Queensland — Continuation
<http://www.budget.gov.au/2012-13/content/bp2/html/bp2_expense-09.htm>.

121 Explanatory Notes, Family Responsibilities Commission Bill 2008 1.

122 Cape York Institute for Policy and Leadership, above n 2, 8, 54.
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It was suggested that even an absence in one term for three days with medical
certificates, could be a trigger to prompt a case manager to investigate.’>> The
CYI had also recommended that if a person was in breach of one of four
responsibilities,'?* their social security payment would be paid in part or full to
another person who was caring for that person’s child(ren), when the child was
under 6 years of age.'?> This was not included in the FRC Act."?® In December
2015, the social responsibility of not being a respondent to a domestic and
family violence protection order was included in the FRC Act as a further social

responsibility. 1%’

In the Explanatory Notes to the FRC Bill, it is stated that the income
management approach in the NT — which involves people being income
managed automatically due to their place of residence — is not appropriate for
the Cape York communities. This decision was justified on the basis that the
CYI had ‘put some time and effort in putting the proposal for the welfare reform
trial together.” 2 While simply acknowledging that there may be other
approaches, the Explanatory Notes explain that the State and Commonwealth
governments are committed to testing whether the CYI's reform trial has a

‘more positive and sustainable outcome than those tried to date.’12°

The stated objects of the FRC Act are ‘to support the restoration of socially
responsible standards of behaviour and local authority in welfare reform
community areas’,’® and ‘to help people in welfare reform communities to
resume primary responsibility for the wellbeing of their community and the
individuals and families of the community.’ 3" Similarly, the Explanatory
Memorandum to the Social Security and Other Legislation Amendment
(Welfare Payment Reform) Bill 2007 (SSOLA Bill) sets out the aim of the CYWR

as being to rebuild social norms by linking welfare payments to socially

123 |bid 54.

124 These include enrolling children in school and requiring adequate attendance, caring for
children and not having child protection notifications or interventions, as well as compliance
with tenancy agreements, and not incurring criminal convictions.

125 Cape York Institute for Policy and Leadership, above n 2, 10, 214.

126 |bid 211-212.

127 Family Responsibilities Commission Act 2008 (Qld) s 43(2)(b).

128 Explanatory Notes, Family Responsibilities Commission Bill 2008 (Qld) 7.

129 |bid 7.

130 Family Responsibilities Commission Act 2008 (Qld) s 4(1)(a).

131 1bid s 4(1)(b).
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responsible behaviours. These behaviours are broken down in terms of a focus
on the wellbeing and education of children, and a response to truancy and child

neglect.3?

At the Commonwealth level, there is a failure to acknowledge the importance
of local Aboriginal authority as part of the process. At the Queensland level,
the ultimate aim for the CYWR is to ‘restore social norms and local authority
and change behaviours in response to chronic levels of welfare dependency,
social dysfunction and economic exclusion.’33 It is unclear as to the origin and
the exact nature of the norms and authority structures to which the CYWR
refers. The inference is that many Aboriginal people in these communities have
lost their way and need to be forced into line. As previously discussed, this
deficit language is not new in Aboriginal policy. However, its use by an

Aboriginal organisation is.'3*

The stated objects of the FRC Act are ‘to be achieved mainly by establishing
the FRC to hold conferences about agency notices’, '3 in a manner that
encourages the relevant community members ‘o engage in socially
responsible standards of behaviour'’3® in a way that ‘promotes the interests,
rights and wellbeing of children and other vulnerable persons’ living in the
relevant community.'3” Within the Explanatory Notes to the FRC Bill there is a
statement which refers to the welfare reform trial proposing ‘pathways for
Indigenous people to participate in economic activity in and beyond the
communities.’ ¥ However, there is no discussion in terms of available
employment in these communities, their isolation, the lack of infrastructure or
assistance and skill development to set up businesses, or any assessment of
the potential economic viability of prospective businesses. Further, the Bill

describes no explicit methods to develop these pathways; rather, the legislation

132 Explanatory Memorandum, Social Security and Other Legislation Amendment (Welfare
Payment Reform) Bill 2007 (Cth) sch 1.

133 Explanatory Notes, Family Responsibilities Commission Bill 2008 (Qld) 1.

134 Cape York Institute for Policy and Leadership, From Hand Out to Hand Up: Cape York
Welfare Reform Project, Aurukun, Coen, Hope Vale, Mossman Gorge Design
Recommendations (Queensland Cape York Institute for Policy and Leadership Press,
2007) 7, 17-20.

135 Family Responsibilities Commission Act 2008 (Qld) s 4(2)(a).

136 |bid s 4(2)(b)(i).

137 1bid s 4(2)(b)(ii).

138 Explanatory Notes, Family Responsibilities Commission Bill 2008 2.
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at best is said to rely upon additional services to address alcohol, drug,
gambling addictions and child and family wellbeing, as well as ‘interventions in
employment, enterprise, education, income management, and housing, and
greater investment in community capacity through social and physical
infrastructure.’’®® The additional services — such as the wellbeing centres —
generally require qualified staff such as psychologists who are sourced

externally, thus not assisting in increasing local employment.

There is a failure to acknowledge and identify the strengths within these
communities, including the abilities of existing community members who may
not have ‘qualifications’ by western standards, but who are important in
assisting and supporting other community members. Other than engaging
elders as FRC commissioners, community strengths have not been
incorporated into the CYWR. This may be because the CYWR is based on the
deficit approach, which either ignores community strengths or assumes they do

not exist.

A The Legislative Process of Income Management

The Social Security and Other Legislation Amendment (Welfare Payment
Reform) Act 2007 (Cth) (SSOLA Act) is legislation that enables the Centrelink
Secretary to implement income management in the CYWR communities. The
SSOLA Act specifies the type of Centrelink payments subject to income
management; 40 the notification process by the Queensland Commission
(FRC) to the Centrelink Secretary for income management; '*' and the
percentage and way in which the amount to be deducted is placed into a special
account. '¥2  Powers of the FRC in the SSOLA Act include directing the
Centrelink Secretary in writing in regard to debits from the income managed
account;'* to cancel income management;’# to disclose information to the

Centrelink Secretary in relation to a person subject to income management or

139 1bid 3.

140 Social Security and Other Legislation Amendment (Welfare Payment Reform) Act 2007
(Cth) s 123UF.

141 |bid s 123UF(1).

142 |bid ss 123XM, 123X0, 123XP.

143 |bid s 123ZK(2)(b).

144 1bid s 123ZD.
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if it is considering giving a person a notice.’® The latter is aimed to prevent

people getting notices who are not under the FRC's jurisdiction. 146

In ‘From Hand Out to Hand Up’, it was suggested that recipients of Youth
Allowance under 21 be subject to income management if they are unable to
commence a traineeship or find employment within a three month period. 4’
While not initially implemented, the Commonwealth Department of Human
Services (DHS) informed in their 2013-14 budget that from 1 January 2013 it
would refer ‘disengaged youth’*® to the FRC. ‘Disengaged youth’ are defined
by DHS as including 16 to 21 years olds who live in one of the CYWR
communities and receive Youth Allowance (other) with an activity test
exemption or parenting payment included.’® In relation to ‘disengaged’ youth
of secondary school age, the FRC suggests that local commissioners work with
disengaged youth to assist them in re-engaging in education, whether it be in
local educational institutions, enrolment in boarding schools or through
vocational training.’™® However, at this point there are no provisions in the FRC

Act to implement this process.

In 2013, Jenny Macklin, the former Minister for Families, Community Services
and Indigenous Affairs (as it then was called), stated that the local FRC
commissioners informed the Commonwealth government that more work
beyond the CYWR was required to ensure children in their communities were
receiving an education and attending school each day. While the above FRC

referral process was discussed, the School Enrolment and Attendance

145 |bid s 123ZEA.

146 Explanatory Notes, Family Responsibilities Commission Bill 2008 (Qld) 11.

147 Cape York Institute for Policy and Leadership, above n 2, 12.

148 Disengaged youth are defined as 15 to 24 year olds receiving Youth Allowance, New Start
Allowance, Special Benefit or Parenting payment for more than 13 weeks out of the last 26
weeks. See Department of Social Security, Government of Australia, Guide to Social
Security Law, 1.224 Who is Income Managed under the Disengaged Youth Measure
<http://guides.dss.gov.au/guide-social-security-law/11/5/1/20>.

149 Department of Human Services, Government of Australia, Budget 2013-14: Cape York
Welfare Reform — Embedding and Building — Disengaged Youth
<http://www.humanservices.gov.au/corporate/publications-and-
resources/budget/1314/measures/welfare-payment-reform/54-10896>.

150 Family Responsibilities Commission, Quarterly Report 20 (April 2013 to June 2013) 12
<http://www.frcq.org.au/?q=content/quarterly-reports>.
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Measure (SEAM) was the eventual solution proposed by the Commonwealth

government. s’

Even if parents are being income managed, they may still have their payments
suspended under SEAM. There do not seem to be any protections in relation
to the prioritisation of the FRC process over SEAM. The FRC Act and the
Social Security (Administration) Act 1999 (Cth) are not sufficiently integrated in
relation to these issues, and the FRC Act does not even mention SEAM. Unless
there are clear guidelines on how these separate measures are to work, there
is great potential for SEAM to supplant income management, placing families
and their children in an even worse predicament. Consideration must be given
to the fact that bureaucratic processes take time, and therefore, if social security
payments are to be reinstated after being suspended, a family may be left with
little or no money for a period of time. Cultural kinship ties will be important for
these families to access money and food. This is one of the aspects of cultural

life the CYWR attempts to eliminate by promoting individual responsibility.

VII FROM A TRIAL TO PERMANENCY
The CYWR was initially implemented as a four year trial. While the FRC Act

was to cease on 1 January 2012, it was extended, initially until 31 December
2012,%2 then to 31 December 2013,'%3 then further extended to 31 December
2014.7%* Currently, there is no planned end date of the FRC Act. The timeframe
was similarly amended in the Commonwealth legislation, but now its income
management and related provisions in Cape York have an end date of 1 July
2017.1%5 Given that both the current federal government and the Opposition
Labor Party support income management, it is likely that CYWR income

management will continue beyond that date.

151 Jenny Macklin, Minister for Families, Community Services and Indigenous Affairs, above
n73.

152 Explanatory Notes, Family Responsibilites Commission and Other Acts Amendment Bill
2011 (Qld) 1-4.

153 Explanatory Notes, Family Responsibilities Commission Amendment Bill 2012 (Qld) 1-4.

154 See, eg, Family Responsibilites Commission Act 2008 (Qld) s 152; Explanatory Notes,
Family Responsibilities Commission Amendment Bill 2013 (Qld) 3.

155 Social Security (Administration) Act 1999 (Cth) s 123UF(1)(g) and (2)(h).
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The initial decision to extend the trial in 2011 was said by to be based on the
findings of a 2010 implementation review of the FRC,'®® and on Queensland
government reports of community support following consultation.'®” The
implementation review showed school attendance in Aurukun and Mossman
Gorge improved and was maintained at its already high level in Coen and Hope
Vale, while reported offences against the person and hospital admissions from
assaults showed some reduction in some communities. 8  However,
interpreting these results as being causally related to the CYWR and income
management in particular, without comparing trends in similar communities, is
questionable and possibly problematic. A later evaluation showed similar
trends in crime reduction in non-CYWR communities.’®® The lack of connection

between income management and these outcomes is examined in Chapter 7.

In 2012, when it was again decided to extend the FRC’s operation, Glen Elmes,
then Queensland’s State Minister for Aboriginal and Torres Strait Islander and
Multicultural Affairs, indicated some reluctance.'®® He said he was awaiting a
final evaluation report from the Commonwealth government and therefore not
all the necessary data was available to make a fully informed decision.
However, stakeholder and community consultation were said to provide

widespread support for the FRC’s continuation.’®"

Due to its cost, in March 2013 then Queensland Premier Newman announced
that, though he believed it was successful, the CYWR trial would not be funded
beyond the end of the year.'62 Despite this, then Minister EImes’ view was that
a large amount of money had already been expended on the CYWR covering
only a very small population with few outcomes other than indications of

increased school attendance. Similar Aboriginal communities were not

156 KPMG, Department of Families, Housing, Community Services and Indigenous Affairs,
above n 51.

157 Queensland, Parliamentary Debates, Parliament, 23 August 2011, 2573 (Curtis Pitt).

158 KPMG, Department of Families, Housing, Community Services and Indigenous Affairs,
above n 51, 101, 108-110.

159 |bid 5.

160 Queensland, Parliamentary Debates, Legislative Assembly, 12 September 2012, 1842-
1843 (Glen Elmes).

161 |bid.

162 AAP, ‘Newman Reverses Decision to Cut Cape York Welfare Funds’, Sydney Morning
Herald (online), 29 March 2013 <http://www.smh.com.au/opinion/political-news/newman-
reverses-decision-to-cut-cape-york-welfare-funds-20130329-2gy0Oe.html|>.
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receiving the same financial input or the extra services that came with it. On

the other hand those communities did not necessarily want the CYWR.'63

Pearson was publicly scathing of the decision to end the trial."®* It was also
believed that Tony Abbott, the Commonwealth Opposition Liberal leader at the
time,'%® intervened and the Queensland Government announced a day later
that it would provide $5.65 million to extend the trial.'®® This occurred in the
context of the Queensland Liberal-National government cutting spending in a
number of areas which included programs for Aboriginal and Torres Strait
Islander people such as the Murri Court, the Queensland Indigenous Alcohol
Diversion Program, and the funding of health workers in Aboriginal
communities, plus eliminating thousands of public servant positions. These
cuts occurred on the basis of the Premier’s assertion that they were necessary

to address Queensland’s financial position.'6”

It appears that the Coalition government was looking to the 2013 federal
election and wanted to avoid negative press if the Queensland government cut
the CYWR. Further, Pearson has a strong media presence; for example, he

writes regular opinion pieces for the Australian newspaper.'®® Pearson has

163 Australian Broadcasting Corporation, ‘Lockhart River Says No to Cape Welfare Reform
Trial’, News, 4 April 2013 (Sharnie Kim and Kirsty Nancarrow)
<http://www.abc.net.au/news/2013-04-04/lockhart-river-says-no-to-cape-welfare-reform-
trial/4609530>.

164 Peter Michael, ‘Anger as Welfare Funds Run Dry’, The Cairns Post (Cairns), 28 March 2013,
9.

165 Following the federal election, Tony Abbott offered Noel Pearson the role of reviewing
education programs for disadvantaged children and exploring implementation of direct
instruction for these children (Patricia Karvelas and Justine Ferrari, ‘Noel Pearson is Tony
Abbott's Man to Fix Schools’, The Australian (online), 31 August 2013)
<http://www.theaustralian.com.au/national-affairs/election-2013/noel-pearson-is-tony-
abbotts-man-to-fix-schools/story-fn9qr68y-1226707920341#>.

166 Michael McKenna, ‘Campbell Newman Acts to Save Cape York ‘Tough Love”, The
Australian (online), 30 March 2012 <http://www.theaustralian.com.au/national-affairs/state-
politics/campbell-newman-acts-to-save-cape-york-tough-love/story-e6frgczx-
1226609248856>.

167 Daniel Hurst, ‘Public Services Cuts ‘Never to be Repeated’: Newman’, Brisbane Times
(online), 19 September 2012 <http://www.brisbanetimes.com.au/queensland/public-
services-cuts-never-to-be-repeated-newman-20120919-26607.html>.

168 See, eg, Noel Pearson, ‘Lives Saved, Futures Bettered’, The Australian (online), 4 May 2013
<http://www.theaustralian.com.au/opinion/columnists/lives-saved-futures-bettered/story-
e6frg786-1226634888623#>; Noel Pearson, ‘Moral obligation is to save children first’, 27
April 2013, The Australian
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also been powerful in playing political parties against each other in matters such
as legislation dealing with land use, including mining, development and
agriculture around rivers'®® and a potential listing of a World Heritage Area in
Cape York.'0 |t is likely that the Commonwealth government would have
viewed public argument over the extension of the CYWR as an unnecessary

distraction in the lead-up to an election.

VI  CONSULTATION AND CONSENT - REQUIREMENTS
FOR SPECIAL MEASURES

As mentioned in Chapter 1, consultation is viewed by many'’" as an important,

if not necessary step, when devising and implementing measures aimed at

<http://www.theaustralian.com.au/opinion/columnists/moral-obligation-is-to-save-children-
first/story-e6frg786-1226630257959#>; Noel Pearson, ‘The Aboriginal ‘community’
amounts to a dangerous myth for some and an alibi for others’, The Australian (online), 8
December 2012  <http://www.theaustralian.com.au/opinion/columnists/the-aboriginal-
community-amounts-to-a-dangerous-myth-for-some-and-an-alibi-for-others/story-
e6frg786-1226532383066#>.
169 For example, the Wild Rivers Act 2005 (Qld).
170 See, eg, Timothy Neale, “A Substantial Piece in Life’: Viabilities, Realities and Given Futures
at the Wild Rivers Inquiries’, 53 (November) 2009, Australian Human Rights Review
<http://www.australianhumanitiesreview.org/archive/lssue-November-2012/neale.html>;
Australian Broadcasting Commission, ‘Pearson Discusses Wild Rivers Laws’, Lateline, 15
July 2009 (Leigh Sales) <http://www.abc.net.au/lateline/content/2008/s2627109.htm>;
Jared Owens and Lauren Wilson, ‘Noel Pearson Brands Wild Rivers Law ‘Colonialism”, The
Australian (online), 30 September 2010 <http://www.theaustralian.com.au/news/noel-
pearson-brands-wild-rivers-law-colonialism/story-e6frgén6-1225932005100>; Sarah Elkes
and Rosanne Barrett, ‘Wild Rivers Act Crushes Aborigines: Pearson’, The Australian
(online), 5 November 2011 <http://www.theaustralian.com.au/national-affairs/state-
politics/wild-rivers-act-crushes-aborigines-pearson/story-e6frgczx-1226186208583#>;
Lauren Wilson and Sarah Elkes, ‘Noel Pearson Flays Steve Fielding’s retreat on wild rivers
laws’, The Australian (online), 13 May 2011 <http://www.theaustralian.com.au/archive/in-
depth/pearson-flays-fieldings-retreat-on-rivers/story-e6frgd9f-1226054960728>; AAP,
‘Cape York Heritage Listing Bad for Health’, says Pearson’ Brisbane Times (online), 27 July
2009 <http://www.brisbanetimes.com.au/queensland/cape-york-heritage-listing-bad-for-
health-says-pearson-20090727-dxwb.html>; Evan Schwarten and Crystal Ja, ‘Govt Delays
Plan to Protect Cape York’, The Sydney Morning Herald (online), 9 February 2010
<http://news.smh.com.au/breaking-news-national/govt-delays-plan-to-protect-cape-york-
20100209-np4c.html>; Patricia Karvelas, ‘Garrett Urged to Bar Heritage Push for Cape
York’, The Australian (online), 22 May 2009
<http://www.theaustralian.com.au/news/nation/garrett-urged-to-bar-heritage-push-for-
cape-york/story-e6frgénf-1225714534222>.
See, eg, Gerhardy v Brown (1985) 159 CLR 70, [37] (Brennan J); Jonathon Hunyor, ‘Is it
Time to Re-think Special Measures under the Racial Discrimination Act?’ The Case of the
Northern Territory Intervention’ (2009) 14(2) Australian Journal of Human Rights 39, 54-56;
Alistair Nicholson, Nicole Watson, Alison Vivian, Craig Longman, Terry Priest, Jason De
Santolo, Paddy Gibson, Larissa Behrendt and Eva Cox, ‘Listening But Not Hearing: A
Response to the NTER Stronger Futures Consultations June to August 2011’ (University of
Technology Sydney: Jumbunna Indigenous House of Learning, March 2012) 28
<https://www.uts.edu.au/sites/default/files/ListeningButNotHearing8March2012_1.pdf>;
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attaining equality for Aboriginal and Torres Strait Islander peoples. By
mentioning consultation in the context of approval of time extensions for the
CYWR, the State government signals an understanding of the importance of
consultation at some level. However, there is no mention of consultation in the
special measures provisions of the RDA or ICERD, nor any domestic

precedents to support its requirement.

While consultation may not be a legal requirement of a special measure in
Australia, it is an important aspect of community development and
empowerment, certainly integral to the process of self-determination. A large
part of self-determination is control of decision-making processes and future
direction by those affected. This cannot occur if unwanted and intrusive
measures are externally imposed. This view is reflected in the United Nations
Declaration on the Rights of Indigenous People (UNDRIP), drafted by

indigenous peoples and signed by Australia, as discussed below.

Aboriginal peoples are especially conscious of the pattern of protectionist
legislation and policy imposed upon them regularly throughout Australia’s
history. It is understandable that consultation is viewed as an important part of

making laws relevant and appropriate to their purpose.

In a democracy, it is assumed that those voted into power to make laws for the
people will make the right decisions and that they know the people for whom
these laws apply. This requires an Australian parliament to understand
Aboriginal and Torres Strait Islander peoples’ history, culture and diversity,
otherwise they are likely to apply an incompatible approach. However, while
the Queensland and Federal parliaments are elected bodies said to represent

all Australians, Aboriginal and Torres Strait Islander peoples, given their

Alison Vivian, ‘The NTER Redesign Consultation Process: Not Very Special’ (2010) 14(1)
Australian Indigenous Law Review 46; Alison Vivian and Ben Schokman, ‘The Northern
Territory Intervention and the Fabrication of ‘Special Measures” (2009) 13(1) Australian
Indigenous Law Review 78; Luke Buckmaster, Diane Spooner and Kirsty Magarey, ‘Income
Management and the Racial Discrimination Act’ (Parliamentary Library, Background Note
2011-12, 28 May 2012) 19-20
<http://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Libr
ary/pubs/BN/2011-2012/IncomeManagementRDA>; Greg Marks, ‘Coercive Governance
and Remote Indigenous Communities: The Failed Promise of the Whole of Government
Mantra’ (2008) 12(1) Australian Indigenous Law Review 13.
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percentage (3%) 72 of the population, unique culture, lack of significant
representation within these parliaments, and the absence of a representative

advisory body, may have difficulty being heard or understood.

Anthony suggests that income management illustrates the government’s denial
of equal rights to welfare for Aboriginal peoples. This is due to a view of
Aboriginal peoples as failed citizens and undeserving of the same treatment as
people from the dominant culture.’® Through this interpretation we can see
that the blame the government places on Aboriginal people for not complying
with western standards has instigated what the government believes is

necessary intervention and compliance.

In Chapter 6 | will show how government power is reinforced by the High Court’s
formal interpretative approach of the RDA and ICERD in particular, as well as
its deference to the legislature. These nullify domestic checks and balances
expected in a democracy, expanding governmental power despite the RDA

intent to prohibit discrimination.

In Maloney v The Queen'’ (Maloney), Crennan J relied on the fact that
counterbalancing democratic processes exist in Australia, and therefore
consultation or consent is not a precondition to the legality of legislation,
especially protective legislation, though it may be precautionary or desirable in
some sense.'® Unfortunately this conception of ‘democracy’ fails to identify
and understand it as a majoritarian process and its lack of ability to

accommodate difference in minority culture, views and values.

172 Australian Bureau of Statistics, Government of Australia, Estimates of Aboriginal and Torres
Strait Islander Australians, June 2011
<http://www.abs.gov.au/ausstats/abs@.nsf/mf/3238.0.55.001>.

73 Thalia Anthony, ‘The Return to the Legal and Citizenship Void: Indigenous Welfare
Quarantining in the Northern Territory and Cape York’ (October, 13 2009), Balayi: Culture
Law and Colonialism, 10 (2009) 29-44
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1488549>.

174 (2013) 252 CLR 168.

175 Maloney v The Queen (2013) 252 CLR 168, [135] (Crennan J).
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A Consultation

Article 15(2) UNDRIP "¢ emphasises the importance of Nation States
consulting and cooperating with indigenous peoples to eliminate discrimination
and promote positive relationships between indigenous peoples and wider
society. Consultation as part of implementing a special measure is important
in Australia, not only as an element of self-determination, but also with regard

to particular measures which may restrict rights.

Traditional special measures — such as Abstudy, scholarships and dedicated
employment positions — have not been challenged by those in receipt or eligible
for them. These measures apply to Aboriginal and Torres Strait Islander people
generally, and provide individuals with the choice of pursuing them. However,
more recent measures such as imposed alcohol restrictions and imposed
income management in Cape York target particular Aboriginal people in
particular Aboriginal communities. The people targeted by the measures have
no choice as to whether to accept or reject them. The measures are said to
restrict particular rights in order to promote other rights or rights of others.!””

This is examined in more detail in Chapter 7.

Rights restricted by income management could include the right to social
security, because the person is unable to freely access all their social security
payment, and the right to privacy, because a person’s personal information is
shared between agencies and the FRC. On the other hand, it may be argued
that income management promotes the right to social security for children and
the right to an adequate standard of living on the basis that parents/carers are

limited to spending the money on priority needs.

General Recommendation 32 of the United Nations Committee on the

Elimination of Racial Discrimination (CERD) provides that:

76 United Nations Declaration on the Rights of Indigenous Peoples, GA Res 61/295, UN
GAOR, 61stsess, 107t plen mtg, Supp No 49, UN Doc A/RES/61/295 (13 September 2007).
UNDRIP was adopted by the General Assembly on Thursday, 13 September 2007.

77 Explanatory Notes, Family Responsibilities Commission Amendment Bill 2013 3.
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States parties should ensure that special measures are designed and
implemented on the basis of prior consultation with affected communities and

the active participation of such communities.’”®

Despite ICERD not mentioning consultation, it was reiterated by the CERD that
ICERD is ‘a living instrument’ which requires it to be interpreted based on
contemporary society and its broad scope. '7® The previous Special
Rapporteur'® on the situation of human rights and fundamental freedoms of
indigenous people, the CERD,"®" the Human Rights Committee,®? and the
Committee on Economic, Social and Cultural Rights'® have all criticised the
lack of consultation in the NTI. Although consultation was said to have occurred

in Cape York, this must be similarly questioned.

It will be seen in Chapter 6 that the judges in Maloney v The Queen'8* did not
accept the recommendations of the CERD as binding. Ward also asserts that,
although Committee recommendations are not binding, they can be used to
provide guidance to a State Party to assist it in complying with its international
obligations relating to a convention.'® She argues that the same principle
applies to comments by the Special Rapporteur, despite an expectation that

their comments would be highly respected.

Consistent with this view, consultation as a requirement of special measures in

domestic case law has not gained traction with most Australian judges, despite

78 Committee on the Elimination of Racial Discrimination (CERD), General
Recommendation 32, The Meaning and Scope of Special Measures in the International
Convention on the Elimination of All Forms [of] Racial Discrimination, CERD/C/GC/32 (24
September 2009).

179 |bid.

180 James Anaya, Special Rapporteur, Report on the Situation of Human Rights and
Fundamental Freedoms of Indigenous Peoples, Situation of Indigenous Peoples in
Australia, U.N. Doc HRC/15/37/Add.4 Appendix B (1 June 2010).

81 Committee on the Elimination of Racial Discrimination, Consideration of Reports Submitted
by States Parties under Article 9 of the Convention, Australia — Concluding Observations,
77" sess, UN Doc CERD/ AUS/CO/15-17/CRP.1 [16] (2-27 August 2010).

182 Human Rights Committee, Consideration of Reports Submitted by States Parties under
Article 40 of the Covenant, Concluding Observations, 95" sess, UN
Doc CCPR/C/AUS/CO/5 [14] 16 March — 3 April 2009.

183 Committee on Economic Social and Cultural Rights, Consideration of Reports Submitted by
States Parties under Articles 16 and 17 of the Covenant, Concluding Observations, 44t
sess, UN Doc E/C.12/AUS/CO/4 [15] 4-22 May 2009.

184 (2013) 252 CLR 168.

185 See, eg, Tara Ward, ‘The Right to Free, Prior, and Informed Consent: Indigenous Peoples’
Participation Rights Within International Law’, (2011) 10(2) Northwestern Journal of
International Human Rights 57; Maloney v The Queen (2013) 252 CLR 168.
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suggestions by many domestic commentators '8 that it is a requirement.
Without consultation or the choice to accept or reject special measures, this is
another form of paternalism. Justice Brennan, the only judge to discuss the
concept of consultation in Gerhardy v Brown'® (Gerhardy) clearly expressed

his view of the consequences of imposed measures when he stated:

The purpose of securing advancement for a racial group is not established by
showing that the branch of government or the person who takes the measure
does so for the purpose of conferring what it or he regards as a benefit for the
group if the group does not seek or wish to have the benefit. The wishes of the
beneficiaries for the measure are of great importance (perhaps essential) in
determining whether a measure is taken for the purpose of securing their
advancement. The dignity of the beneficiaries is impaired and they are not

advanced by having an unwanted material benefit foisted on them.®

As the measure in Gerhardy was not controversial for those viewed as
benefiting from it, the other judges may not have turned their mind to
consultation or consent. Indeed, until 2010,'® measures viewed as special

measures had not been legally challenged by those affected by them.

Historical approaches of legislating for Aboriginal people were based on
paternalism, without consideration and understanding of the effects of such
legislative processes on them, including on their dignity. The new paternalism
approach is derived from this same thinking and its harsh consequences are
immediately obvious. In the case of income management and alcohol
restrictions, Aboriginal people are treated differently, believed to be less
responsible than non-Aboriginal people, and punished through criminal
convictions and fines if they breach AMPs. It is clear how an Aboriginal

person’s dignity would be adversely affected by these measures.

186 See, eg, Marks, above n 171, 13, 15; Hunyor, above n 168, 49; Vivian, above n 171, 53;
Vivian and Schokman, above n 171, 88.

187 (1985) 159 CLR 70.

188 |bid [37] (Brennan J).

189 See, eg, Aurukun Shire Council v Chief Executive, Office of Liquor, Gaming and Racing in
the Department of Treasury [2010] QCA 37; Morton v Queensland Police Service [2010]
QCA 160.
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There is a move towards governments engaging in some form of consultation
when applying special measures where such measures restrict human
rights. ™ It is likely that governments understand the importance of
consultation; however, their consultation processes are dubious. In cases such
as the implementation of the NTI, consultation occurred after measures were
implemented, rather than when being developed. ¥ The Commonwealth
government excused its late consultation in the NT as necessary to prevent
harm to children. As previously mentioned in this chapter, the CYWR
consultation process lacks detail. Martin commented that the Aurukun Council
never asked that its community be part of the CYWR trial, but agreed to it
because it was told that if it didn’t it would lose its CDEP,'°2 which despite this,
was cut on 1 July 2013."%3 Similarly, as further discussed in this chapter, Hope
Vale Council appeared to agree due to other attractive incentives from the

Commonwealth government and Indigenous Business Australia.

Consultation was raised as an essential element of a special measure by the
appellant in Maloney. Submissions relied on the CERD’s Recommendation 32
that s 8(1) RDA and Art 1(4) are to be interpreted to include consultation with
those affected and that the implementation of special measures require ‘free,
prior and informed consent.”’®* However, it will be seen in Chapter 7 that most
of the judges read the text of s 8 RDA and Art 1(4) ICERD as not requiring

consultation.19°

Governments’ lack of understanding of cultural matters, including societal

structures of different groups and the impacts of legislation and policy, can

190 Explanatory Notes, Family Responsibilities Commission Amendment Bill 2013 (Cth) 3.

191 Vivian, above n 171.

192 Phillip Martin, ‘Potemkin in Cape York: The Politics of Misrepresentation in Aurukun’s
Welfare Reform Trials’, Seminar held at CAEPR, ANU (2 April 2008). Seminar excerpts
podcast available at <http://www.anu.edu.au/caepr/events08.php>.

193 Department of Aboriginal and Torres Strait Islander and Multicultural Affairs, Government of
Queensland, Aboriginal and Torres Strait Islander Community Profiles: A Resource for the
Courts, Aurukun (October 2014) 30
<http://www.datsima.qgld.gov.au/resources/datsima/publications/justice-
resources/aurukun.pdf>.

194 United Nations Declaration on the Rights of Indigenous Peoples, GA Res 61/295, UN
GAOR, 61st sess, 107t plen mtg, Supp No 49, UN Doc A/RES/61/295 (13 September
2007) art 19.

195 Maloney v The Queen (2013) 252 CLR 168, [24] (French CJ), [91] (Hayne J), [134]-[135]
(Crennan J), [186] (Kiefel J), [240] (Bell J).
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result in measures with high levels of non-compliance. For example, in
Aboriginal communities where there are alcohol restrictions, Queensland
government data shows no reduction in conviction rates for alcohol carriage
offences from when they were first recorded in 2004, up to March 2012.1% This
could reflect the lack of consultation and failure to accept alcohol restrictions by

some community members.

B Consent

Varying views of the practical meaning of ‘free, prior and informed consent’
exist, ranging from a right to veto to a right to ensure meaningful participation
by indigenous peoples in decisions directly affecting them.'9” Article 19
UNDRIP requires government to consult and cooperate in good faith with
indigenous people. Article 19 — clearly aimed at government intervention and
programs — also requires government to gain free, prior and informed consent
of indigenous peoples before adopting and implementing legislative or

administrative measures that may affect them.

Therefore, consent generally requires the intended recipients of measures to
agree to a measure as a group, prior to its implementation. Consent is also
said to proceed from the right to self-determination. The right to self-
determination is found in Art 3 UNDRIP'8, Art 1 in both the International
Covenant on Civil and Political Rights (ICCPR)'®® and International Covenant
on Civil, Economic and Social Rights (ICESCR),?% all documents which
Australia has signed. General Recommendation 23 of the Committee on the
Elimination of Racial Discrimination requires States to ensure indigenous

peoples have equal rights of participation in public life and that no decisions

196 Department of Aboriginal and Torres Strait Islander Partnerships, Government of
Queensland, Quarterly Bulletin on Key Indicators in Queensland’s Discrete Indigenous
Communities: (January-March 2012)
<http://www.datsip.qld.gov.au/resources/datsima/publications/key-reports/quarterly-jan-
mar-2012.pdf>.

197 Ward, above n 185.

198 United Nations Declaration on the Rights of Indigenous Peoples, GA Res 61/295, UN
GAOR, 61st sess, 107t plen mtg, Supp No 49, UN Doc A/RES/61/295 (13 September
2007). Australia adopted UNDRIP on 3 April 2009.

199 International Covenant on Civil and Political Rights, opened for signature 16 December
1966, 999 UNTS 171 (entered into force 23 March 1976).

200 International Covenant on Economic, Social and Cultural Rights, opened for signature 16
December 1966, 993 UNTS 3 (entered into force 3 November 1976).
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relating directly to indigenous peoples are made without their informed

consent.201

Three UNDRIP Articles contain the right to ‘free, prior and informed consent.’202
While UNDRIP is not a binding document, it has been signed by Australia, and
the expectation is that it will be used for guidance by governments and courts.
In fact, UNDRIP has been referred to in a number of Australian court cases.?%
Some of these are discussed in Chapter 4. In the case of Minister for
Immigration and Ethnic Affairs v Teoh,?** a majority of the High Court affirmed
that international instruments are only enforceable in domestic law if they are
given legislative effect, but even so, there is a legitimate expectation that the
terms of the instrument will be considered.?®> Therefore, where legislation is
ambiguous, courts should favour a construction consistent with UNDRIP due to
the Executive’s act of ratification and because prima facie Parliament wants to
give effect to Australia’s obligations under international law.2% It is clear that if
judges do not accept consultation as an essential element of special measures,

they are also unlikely to consider consent as a requirement.

201 Committee on the Elimination of Racial Discrimination, General Recommendation 23: Rights
of Indigenous Peoples, 515t sess, UN Doc A/52/18, annex V [122] (26 September 1997).
202 United Nations Declaration on the Rights of Indigenous Peoples, GA Res 61/295, UN
GAOR, 61stsess, 107" plen mtg, Supp No 49, UN Doc A/RES/61/295 (13 September 2007)

arts 10, 19 and 29.

203 See, eg, R v Maloney [2012] QCA 105, [13] (McMurdo P) referred to arts [1] and [2] UNDRIP.
President McMurdo also referred to arts 2 and 26 /ICCPR [11] and arts 1, 2 and 7 of the
Universal Declaration of Human Rights [10]; United Nations Declaration on the Rights of
Indigenous Peoples, GA Res 61/295, UN GAOR, 61st sess, 107t plen mtg, Supp No 49, UN
Doc A/RES/61/295 (13 September 2007); Morton v Queensland Police Service [2010] QCA
160, [18] (McMurdo P); Wurridjal v Commonwealth (2009) 237 CLR 309 [269] (Kirby J);
Aurukun Shire Council v CEO Officer of Liquor and Racing in the Department of Treasury
[2010] QCA 37, [33] (McMurdo P); Cheedy on behalf of the Yindjibarndi People v Western
Australia [2011] FCAFC 100, [75]-[77], [109] (North, Mansfield, Gilmour JJ); Thompson &
Dean [2011] FMCAfam 1074, [98] (Harman FM) referred to the consistency of ss 60B(3)
and 60CC(6) Family Law Act 1975 (Cth) and arts 12 and 13 of the Universal Declaration on
the Rights of Indigenous Peoples; Knightley & Brandon [2013] FMCAfam 148, [117]
(Harman FM) mentioning that placing children with a particular person enlivens the
children’s rights under the Family Law Act 1975 (Cth) as well as the International Convention
on Economic, Social and Cultural Rights and the Universal Declaration on the Rights of
Indigenous Peoples.

204 (1995) 183 CLR 273.

205 Minister for Immigration and Ethnic Affairs v Teoh (1995) 183 CLR 273, [29], [32], [34]
Mason CJ and Deane J), [3] (Gaudron J agreeing with Mason CJ and Deane J on this point),
[29], [32], (Toohey J).

208 |bid [26] Mason CJ and Deane J).
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C Consultation and the Cape York Welfare Reform
In her Second Reading Speech for the FRC Bill, Queensland Premier Bligh

noted that Aurukun and Hope Vale — through Council resolutions, and
Mossman Gorge and Coen — through community board resolutions, had signed
up to the CYWR for four years.?%” However, the views of members of some of
the communities in the CYWR were not as clear. Despite the government’s
assertion that the four participating communities had agreed to the CYWR in
2007,%°8 some members of these communities suggest that the FRC had been
imposed without adequate consultation and explanation. Hope Vale residents
and their Council are continuously recorded as being dissatisfied with the
presence of the FRC.?2%° In March 2013, when the Queensland government
announced its decision to not extend the CYWR, Mayor McLean of Hope Vale
publicly stated that he agreed with the Regional Organisation of Councils of
Cape York and Torres Shire that the CYWR had failed, adding that ‘outsiders
had done nothing but create rifts in the community.”?'% In 2010, Mayor McLean
was reported as saying the problems in Hope Vale were no closer to being
solved, and that the community had remained the same since the CYWR
started.?’’ However, despite the above, the Explanatory Notes in June 2013,
relating to the FRC’s extension to the end of 2014, recorded that the Hope Vale
Council now supported the CYWR and FRC.2'2

207 Queensland, Parliamentary Debates, Legislative Assembly, 26 February 2008, 332 (Anna
Bligh, Premier).

208 KPMG, Department of Families, Housing, Community Services and Indigenous Affairs,
above n 51, 151.

209 See, eg, Gordon Dean, Taking Responsibility: Queensland’s Family Responsibilities
Commission (Cairns, Queensland, Family Responsibilities Commission Press, 2013) 57-59;
Explanatory Notes, Family Responsibilities Commission and Other Acts Amendment Bill
2011 (QId) 8-9; Explanatory Notes, Family Responsibilities Commission Amendment Bill
2012 (Qld) 6; Australian Broadcasting Commission, ‘Decision to cut Cape York welfare trial
‘absurd”, ABC News, 27 March 2013 (Sharnie Kim and Kirsty Nancarrow)
<http://www.abc.net.au/news/2013-03-27/decision-to-cut-cape-york-welfare-trial-
absurd/4597378>.

210 Editorial, Breaking news, ‘Pearson Appalled by Cape York Program Cut’, news.com.au
(online), 27 March 2013 <http://www.news.com.au/national/breaking-news/qld-govt-axes-
cape-welfare-program/story-e6frfku9-1226607388944>.

211 Australian Broadcasting Corporation, ‘Welfare Reform Attracts Residents Back to Cape
York’, ABC News, 26 November 2010 (Kerrin Binnie and Brad Ryan)
<http://www.abc.net.au/news/2010-11-26/welfare-reforms-attract-residents-back-to-cape-
york/2351612>.

212 Explanatory Notes, Family Responsibilities Commission Amendment Bill 2013 (Qld) 3-4.
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The detail provided by the CYI in regard to the consultation processes is
extremely sparse: barely any information is provided about consultation in Hope
Vale and Aurukun.?'® Both of these communities have raised lack of
consultation as an issue in terms of implementation of the CYWR. In a report
by Gordon Dean, it was noted that the Chief Executive Officer (CEO) of the
Hope Vale Council had stated that the Hope Vale community believed that the
CYWR was imposed upon it. Two FRC local commissioners from Hope Vale
also stated that their community did not know about the FRC or the CYWR at
its commencement. The CEO of the Aurukun Council criticised the lack of
communication with the Council and community in relation to the CYWR. Five
FRC local commissioners from Aurukun reported that although there were
meetings to consult with the community on the CYWR, a lot of people didn’t
attend and didn’t know what the FRC was.?'* This was despite the CY| having
documented extensive consultations with the communities during its design,
including 120 people in Aurukun, 98 in Hope Vale, 62 in Mossman Gorge and
60 in Coen.?"™ An evaluation of the CYWR in 2012 recorded that community
stakeholders felt that they were not adequately consulted or informed during
the CYWR’s implementation phase.?'® This makes people resistant to change
and the processes of the FRC.2'” The extent and process of the consultation
was also questioned by Philip Martin. Martin, who previously worked for Cape
York Partnership (CYP) on the CYWR in Aurukun, stated that no community
consultation occurred there.?'® He also described a community consultation in
Hope Vale in which only seven people attended, five of whom were CYP
employees.?" Martin concluded that the consultation process was hasty, with
premature conclusions, and suggested that the initial CYWR and FRC proposal
were already drafted prior to consultation. According to Martin, the process
was essentially aimed at gaining approval, rather than providing genuine

involvement of the community in planning.??° This resulted in a process where

213 See, eg, Cape York Institute for Policy and Leadership, above n 2, 149-150.

214 Dean, above n 209, 57-59.

215 Cape York Institute for Policy and Leadership, above, n 2, 48-49, 149-150.

216 Department of Families, Housing, Community Services and Indigenous Affairs, above
n 62, 25.

217 Dean, above n 209, 57-60.

218 Martin, above n 192.

219 Altman and Johns, above n 52, 11.

220 |bid.
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policy was developed without proper consideration given to need, nor
consideration and understanding of the desires of those intended to be affected
by the measures. The policy was therefore based on assumptions held by

those developing it.??!

D Blurring of the Consultation Process — The True Cost of
Agreement

Overcrowded housing exists in most Cape York communities, including Hope
Vale. At the time the CYWR was being developed in 2007, the CY| stated that
the Commonwealth government was committed to building new houses in
return for the Hope Vale community implementing a ‘responsibilities
framework’??? called the Hope Vale Guugu Yimithirr Warra Welfare Reform

Agreement.??3

The agreement was signed by the Hope Vale Council, the Commonwealth
government and the CYIl on 11 May 2007, and provided for $10 million to be
available to support initiatives from the Commonwealth government and up to
$5 million in home loan support from Indigenous Business Australia (IBA) for
the Hope Vale community.??* These houses were to be purchased by
community members through IBA loans, and the Council was to identify up to
20 eligible families or individuals. The Hope Vale Council boundary was moved
to include the freehold land. The Commonwealth Government was to develop

and service 40 lots on the land and build a display home on it.?2

Due to communal land tenure in Aurukun, Hope Vale and Doomadgee, their
Councils are currently unable to generate revenue from land rates. Previously,
Aurukun Council relied heavily upon profits generated from alcohol sales at
their canteen.?? However, AMPs and the removal of liquor licenses from
Councils saw a large reduction in monies available to Councils to conduct their

functions. The need for housing and other infrastructure in these communities,

221 Martin, above n 192.

222 Cape York Institute for Policy and Leadership, above n 2, 43.

223 |bid 191.

224 Cape York Institute for Policy and Leadership, above n 2, 191-196.

225 |bid.

226 Aurukun Shire Council v CEO Office of Liquor Gaming and Racing in the Department of
Treasury [2010] QCA 37, [7] (McMurdo P), [64] (Keane JA).
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and the limited funding and opportunities to generate monies, are likely to place
pressure upon Councils to agree to funding arrangements which would

objectively be viewed as unfair and unnecessary.

Despite the Hope Vale Council’'s cooperation in relation to housing, %%/
Explanatory Notes to FRC legislation record Council's expressed
dissatisfaction when consulted.??® This took the form of asking, firstly, for
stronger engagement from all levels of government and for them to engage
through the Queensland government coordination office at Hope Vale; and
secondly, that resources be allocated to help community members transition
from social security to employment and home ownership.??® Thirdly, while the
Council is recorded as supporting CYWR services, it expressed the view that it
should receive funding to implement these services,?3° and that more jobs
funded by the CYWR should be held by community members.23

This context and the above agreement by Hope Vale suggest that it may have
been signing up to much more than the CYWR trial. The strong incentives
placed before the Council, the money on offer and the requirement of the
Council to implement a ‘responsibilities framework’ would have made it difficult,
if not impossible, for the Council to disagree with the CYWR without
jeopardising this funding. These negotiations were occurring at the same time
as the consultation for the CYWR.

IX HOw DOES INCOME MANAGEMENT UNDER THE
FAMILY RESPONSIBILITIES COMMISSION ACT 2008

(QLD) WORK?
Aboriginal and Torres Strait Islander people are appointed local commissioners

in the welfare reform community where they live 232 by the Governor in

227 Explanatory Notes, Family Responsibilities Commission Amendment Bill 2013 (Qld) 3-4.

228 Explanatory Notes to the Family Responsibilities Commission and Other Acts Amendment
Bill 2011 (Qld) 8-9; Explanatory Notes to the Family Responsibilities Commission
Amendment Bill 2012 (QlId) 6.

229 Explanatory Notes to the Family Responsibilities Commission and Other Acts Amendment
Bill 2011 (Qld) 9.

230 Explanatory Notes to the Family Responsibilities Commission Amendment Bill 2012 (Qld) 8.

231 Explanatory Notes to the Family Responsibilities Commission Amendment Bill 2013 (Qld) 4.

282 Family Responsibilities Commission Act 2008 (Qld) s 12(4).
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Council.?®® The minister recommends local commissioners?3* after asking for
nominations by the community justice group (CJG), or if no CJG exists, any
relevant community groups?3® for the area. The CJG or community group must
consider the eligibility requirements, including whether a) the person is
Aboriginal or Torres Strait Islander; that b) the person is a member of the CJG
or a relevant community group; c) the person is an elder or respected person
in the community or d) the Minister considers the person to be of good standing,
living in or having a close connection with the community.?3® The Minister must
consult with the FRC Board about these appointments.?®” The FRC Board is
constituted by one person nominated by the Minister — who automatically
becomes the Chairperson, a person nominated by the Commonwealth
government; and a person nominated by the Cape York Institute for Policy and
Leadership (CY1).2®® Noel Pearson is CYI's nominee.?®® The legally qualified
commissioner must understand Aboriginal and Torres Strait Islander history
and culture.?*® Two local commissioners from the relevant community and a
legally qualified commissioner sit in FRC conferences,?*! unless the legally
qualified commissioner considers it appropriate for three local commissioners
to sit. 24> The legally qualified commissioner is required to monitor all
decisions;?*3 however, there is no process to resolve disagreement between

commissioners.

The FRC may receive a notice from government agencies informing it that a
person is not meeting their social responsibilities, including enrolling children in
school and requiring adequate attendance; caring for children and not having

child protection notifications or interventions; not receiving criminal convictions

233 |bid s 12(2).
234 |bid s 12(3).
235 |bid s 14(2).

236 |bid ss 14(3), 18.

237 |bid s 13.

238 |bid s 18.

239 Family Responsibilities Commission, Government of Queensland, Quarterly Report 29
(July 2015 to September 2015) 14
<http://www.frcq.org.au/sites/default/files/FINAL%20FRC%20Quarterly%20Report%20No
%2029_0.pdf >.

240 Family Responsibilities Commission Act 2008 (Qld) s 17.

241 |bid s 50.

242 |bid s 50A.

243 |bid s 50B.
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or domestic and family violence protection orders; and compliance with tenancy
agreements.?** In such cases, the commissioners can require community
members receiving social security to attend a conference. In providing notices,
government agencies don’t always know if a person is receiving social security
payments. The FRC has the power to check the names with Centrelink.?*®> The
nature of the information, and the breach of privacy enabled by the FRC Act

information sharing provisions,?4¢ is discussed in Chapter 7.

The FRC decides if the person is required to attend a conference. At a
conference, the FRC can take no further action,?*’ reprimand the person,?4®
recommend?*® or direct®® attendance at a support service, or order income
management.?®! Before ordering income management, the FRC is required to
‘consider whether it is more appropriate in all the circumstances merely to direct
the person to attend an appropriate community support service under a case
plan.’?®? However, the FRC Act reduces the transparency of FRC decisions
because of its closed nature and discretion to allow legal representation. This
restricts the ability to scrutinise FRC decisions. This will be discussed in detail

in Chapter 7, while the limited right to appeal is considered below.

If the FRC decides to income manage a person, they provide a notice to the
Centrelink Secretary stating the time period and percentage of the payment to
be income managed.?>® A range of social security payments?®* can be subject
to income management. 2°®> Governments have intended most of these

payments to act as a safety net for people who are unable to work for a range

244 |bid ss 40-44.

245 See, eg, ibid s 92, Social Security (Administration) Act 1999 (Cth), s 123ZEA.

248 Family Responsibilities Commission Act 2008 (Qld) pts 4, 8.

247 |bid s 69(1)(a).

248 |bid s 69(1)(b)(i).

249 |bid 69(1)(b)(ii).

250 |bid s 69(1)(b)(iii).

251 |bid s 69(1)(b)(iv).

252 |bid s 69(2).

253 |bid ss 69(1)(b)(iv), 74.

254 These include widow allowance, youth allowance, Abstudy, Newstart allowance, sickness
allowance, partner allowance, disability support pension, wife pension, sole parent pension,
bereavement pension, disability wage supplement, mature age partner allowance, special
needs pension, income support bonus and baby bonus.

255 Department of Families, Housing, Community Services and Indigenous Affairs, Government
of Australia, Guide to Social Security Law, Version 1.197 (12 August 2013)
<http://guidesacts.fahcsia.gov.au/guides_acts/ssg/ssguide-11/ssguide-11.2/ssguide-
11.2.5.html>.
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of reasons, and also to assist people to look for work and to study. Most social
security recipients in Australia are not required to meet the social
responsibilities described above, unless they live in a community covered by

the various income management programs previously mentioned.

Certain provisions of the FRC Act demonstrate that income management is
punitive: it is blatantly used to punish when a person does not attend an FRC

conference,?%® or does not conform to a case plan and attend a service.?%”

The FRC can make an order for most social security payments to be income
managed at 60%, 75% or 90% of the amount received for regular payments,
and at 100% for one-off payments, such as the baby bonus.?%® Income
management at 90% was introduced from 1 January 2014 to apply to people
who failed to comply with case plans and ‘resisted engagement with support
services’.?®® The FRC Act also enables a person to be called before the FRC
simply for a notification to the Department of Child Safety, despite the
notification not being investigated, proved or even provided to the person by
the Department. This is clearly a breach of natural justice. Section 4(3)(b) of
the Legislative Standards Act 1992 (Qld) requires legislation to have sufficient
regard to individual rights and liberties which includes legislation being
consistent with the principles of natural justice. However, any requirement for
natural justice has apparently been overridden by the need to intervene early
in regard to issues of safety and wellbeing of children and to prevent ‘problem
behaviour’ further deteriorating. It is also justified on the basis that a person’s
liberty is not affected and they will not be deprived of an income.?®® This
process clearly fails to respect a person’s privacy and natural justice on the
basis that intervention by the FRC ‘may’ potentially assist a child. This

approach is not consistent with a fair process inviting respect and displaying

256 Family Responsibilities Commission Act 2008 (Qld) s 66.

257 |bid s 81.

258 Department of Families, Housing, Community Services and Indigenous Affairs, Government
of  Australia, Income  Management for Cape  York  Welfare = Reform
<http://www.fahcsia.gov.au/our-responsibilities/families-and-children/publications-
articles/cape-york-welfare-reform-fact-sheets/income-management-for-cape-york-welfare-
reform>.

259 Cape York News, Understanding Income Management, (December 2013) 11
<http://issuu.com/cyinstitute/docs/cyi022_cape_york_news_dec_2013_-_fi>.

260 Explanatory Notes, Family Responsibilities Commission Bill 2008 (Qld) 10.
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legitimacy. The consequence of a person not attending two conferences for a
notification of this nature is likely to result in them being income managed. This
is an intrusion Aboriginal people are expected to accept as part of the CYWR
and as part of receiving Centrelink payments. It fails to consider what is fair
and that this approach imposed on Aboriginal people is intrusive and

burdensome, treating these people differently and in a discriminatory manner.

Some community members are concerned that double jeopardy can be an
issue in relation to the FRC Act, particularly for those individuals referred to the
FRC because they have received a criminal conviction and punishment.?25
Double jeopardy occurs when a person is punished twice for the same offence.
In response to the argument that income management imposed on a person
without their consent is punitive and therefore the person is exposed to double
jeopardy, the government states that the ‘purpose of the income management
regime is not punitive.’?52 The inference is, unless the intent of a measure is to

punish rather than help people, it is not double punishment (jeopardy).?63

However, people living in the CYWR communities are treated differently to
other people in Cape York and beyond. This occurs because governments
portray income management as not depriving a person of their income.?64 |t
has always been the view that social security payments are inalienable?%® and

anyone eligible to receive them does so as a legal right.26¢

Income management is based on the assumption that people in the CYWR
communities (who are predominantly Aboriginal) are required to comply with
certain responsibilities before they can be trusted to manage their Centrelink
payments, despite Centrelink recipients in most other communities not being
required to comply with these responsibilities. However, as mentioned earlier

in this chapter, income management exists in the NT, where 30% of the

261 KPMG, Department of Families, Housing, Community Services and Indigenous Affairs,
above n 51, 51.

262 Explanatory Notes, Family Responsibilities Commission Bill 2008 (Qld) 9.

263 | egal Services Commissioner v Singh [2012] QCAT 181, [18]-[19].

264 Explanatory Notes, Family Responsibilities Commission Bill 2008 (Qld) 11.

265 Social Security (Administration) Act 1999 (Cth) s 60(1).

266 Peter Yeend and Carol Dow, Parliament of Australia, Social Security and Other Legislation
Amendment (Welfare Payment Reform) Bill 2007 (Cth), Bills Digest, No. 27 of 2007-08, 7
August 2007.
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population is Aboriginal,?%” and in a number of other communities,?%® most of

which have a high proportion of Aboriginal people.

Income management is justified by the State and Commonwealth governments
as a way to ensure that social security monies will benefit vulnerable people,
including children. However, income management is not necessarily based on
the idea that people are financially incompetent, but is, rather, applied

punitively.

A Questioning a Family Responsibilities Commission
Decision

If a person disagrees with an FRC decision, they have the right to appeal. The
appeal can be taken to a Magistrates Court, and is restricted to questions of
law.?®® The FRC decision cannot be stayed pending appeal.?’® The Magistrate
has the same powers as the FRC commissioners and can therefore make a
decision to rescind, set aside or change the FRC’s decision.?’' The Explanatory
Notes to the FRC Bill explain that if an appeal application were to stay an FRC
decision, it is likely it would encourage people to appeal in order to try to avoid
the FRC decision, and consequently undermine the effect of the trial. The
importance of a stay of FRC decisions is that if a person is income managed
for three or six months, the appeal process could take that long or longer and

will therefore have no practical effect for the person if the FRC decision is held

267 Australian Bureau of Statistics, Government of Queensland, Estimates of Aboriginal and
Torres Strait Islander Australians, June 2011
<http://www.abs.gov.au/ausstats/abs@.nsf/mf/3238.0.55.001>.

268 |n Bankstown (NSW), Logan and Rockhampton (Queensland), Playford (South Australia)
and Greater Shepparton (Victoria) people on social security payments who have been
referred by the Department of Human Services social worker as being vulnerable to financial
crisis or referred by a child protection authority due to a child in the person’s care being
deemed to be ‘at risk’ are vulnerable to income management. In the Northern Territory, all
young people aged between 15 and 24 years who have been on a social security payment
for three of the past six months; for people aged over 25 years who have received social
security payments for more than 12 of the last 14 months; or those who have been referred
by the Department of Human Services social worker, a child protection authority or the
Northern Territory Alcohol or Other Drugs Tribunal, will be income managed. In the Anangu
Pitjantjatjara Yankunytjatjara (APY) Lands (South Australia) and Ngaanyatjarra Lands (NG
Lands) and Laverton Shire in Western Australia people will be income managed if they are
referred by a child protection authority or the Department of Human Services social worker.
Mainly Aboriginal peoples live in the APY Lands and the NG Lands (Department of Human
Services, Income Management, above n 88).

269 Family Responsibilities Commission Act 2008 (Qld) s 111.

270 |bid s 112
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to be incorrect. It is usual practise in civil law for a decision to be stayed once
a court accepts the appeal application. 2?2 A right to review of FRC
administrative processes and merits of decisions is said to reside with the

Ombudsman.?”? No examples of appeals or reviews have been recorded.

The failure to provide an adequate review process is a breach of fundamental
legislative principles. Of concern is that if the FRC fails to consider particular
factual information before them, it may make an incorrect decision in relation to
a person’s rights, particularly when ordering income management.?’* The
likelihood of this occurring is increased by the structure and informal nature of
the FRC.

Local commissioners, while required to apply western legal concepts, are not
legally trained and many conferences will be in local language or Aboriginal
English. Therefore issues may be lost in translation to the legally qualified
Commissioner or Deputy Commissioner who are not Aboriginal. Also, because
the format of the conference is informal, a person may not have the opportunity
to provide all of their relevant information, or it may not be considered or
weighted correctly. It is unlikely that a person will be legally represented;
therefore, they may not understand the process or even understand matters
raised about them by the FRC. This process is conducive to inhibiting natural

justice.?’> | analyse the process and its effects on human rights in Chapter 7.

B Income Management as a Special Measure

In her Second Reading Speech to the FRC Bill 2008, then Queensland Premier
Anna Bligh acknowledged the CYWR’s uniqueness, stating that it ‘is a ground
breaking trial, unique in the world’.2’® Though she raised concerns relating to
the RDA, she ‘drew comfort’ from the fact that the Commonwealth government,
when legislating for the NTI, had deemed the interventions (which included the

future establishment of the FRC) to be special measures and therefore exempt

212 Cjvil Proceedings Act 2011 (Qld) s 7(4).

273 Explanatory Notes, Family Responsibilities Commission Bill 2008 (Qld) 11.

214 | egislative Standards Act 1992 (Qld) s 4(3)(a).

275 |bid ss 4(3)(b) and 4(3)(g).

276 Queensland, Parliamentary Debates, Legislative Assembly, 26 February 2008, 332 (Anna
Bligh, Premier).
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from the operation of the RDA.?”7 The speech provided the government with a
context for the radical approach of quarantining social security income; that is,
‘to address dysfunction that has become normalised’.?”® The Queensland
government also indicated that the FRC Act was a special measure,?”® and
stated that by conducting further consultation when extending the trial its status
as a special measure would be maintained.?®® This was despite no legal

requirement to consult.

Sections 4 and 5 SSOLA Act provided that the FRC Act and other related
legislation (e.g. the Social Security (Administration) Act 1999 (Cth)) are special
measures and therefore excluded from the operation of Part 1| RDA (the Part
which prohibits racial discrimination) and any Queensland law prohibiting
discrimination. While these sections were subsequently repealed,?®' and Part
Il RDA reinstated, the stated intention that the relevant provisions and acts be
special measures remained. The ramifications of this are discussed in Chapter
7.

Rather than diminishing the human rights of the Aboriginal people to whom
income management applies, income management is described in the Social
Security and Other Legislation Amendment (Welfare Payment Reform) Bill
2007 (Cth) (SSOLA Bill) as promoting rights for Aboriginal children. The
Explanatory Memorandum to the SSOLA Bill refers to Australia’s international
obligations under the Convention on the Rights of the Child (CROC)?®? and the
International Convention on the Elimination of all Forms of Racial Discrimination
(ICERD). In referring to CROC, emphasis is placed on the requirement ‘to

protect children from abuse and exploitation and ensure their survival and

277 |bid 333.

278 |bid 332.

279 Explanatory Notes, Family Responsibilities Commission Amendment Bill 2011 (Qld) 8-9.

280 |bid 12; Explanatory Notes to the Family Responsibilities Commission Amendment Bill 2011
(Qld) 6; Explanatory Notes to the Family Responsibilities Commission Amendment Bill 2012
(Qld) 3, and Explanatory Notes to the Family Responsibilities Commission Amendment Bill
2013 (Qld) 3.

281 Social Security and Other Legislation Amendment (Welfare Reform and Reinstatement of
Racial Discrimination Act) Act 2010 (Cth) cl 3.

282 Convention on the Rights of the Child, opened for signature 20 November 1989, 1577 UNTS
3 (entered into force 2 September 1990).
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development and that they benefit from social security.”?®®> When referring to
ICERD, the Explanatory Memorandum states that Australia must ‘ensure that
people of all races are protected from discrimination and equally enjoy their
human rights and fundamental freedoms.’?84 Further, it relied on the argument
that to bring about substantive equality people need to be treated differently,

rather than all the same.285

Differential treatment is elaborated upon in the Explanatory Memorandum to
the Social Services and Other Legislation Amendment Bill 2013 (Cth). This is
in terms of the objective of the CYWR to support ‘the restoration of socially
responsible standards of behaviour’ and to assist community members ‘to
resume and maintain primary responsibility for the wellbeing of their community
and the individuals and families within their community.’28 |t is further stated
within the Bill that the results of reviews and consultations in relation to the
CYWR demonstrate that the differential treatment positively impacts on

individuals, families and the broader communities.28”

In applying these human rights notions to welfare reforms in Queensland (in
particular Cape York) and the NT it was asserted that the special measures ‘are
the basis of action to improve the ability of Indigenous peoples to enjoy these
rights and freedoms.’?88 However, there is a lack of connection between the
FRC Act’s objects and income management, which, as | argue in Chapter 7,

indicates that it cannot be a special measure.

X CONCLUSION
The CYWR was developed by Pearson and the CYI, and funded and adopted

by the Commonwealth and Queensland governments. While the CYWR is a
distinct model with a local statutory body, different models have been

implemented elsewhere, often with hard-hitting approaches to income

283 Explanatory Memorandum, Social Security and Other Legislation Amendment (Welfare
Payment Reform) Bill 2007 (Cth).

284 |bid.

285 |pid.

286 Explanatory Memorandum, Social Services and Other Legislation Amendment Bill 2013
(Cth) 3.

287 |bid.

288 Explanatory Memorandum, Social Security and Other Legislation Amendment (Welfare
Payment Reform) Bill 2007 (Cth) 3.
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managing Aboriginal communities in the NT and under the debit card trial.
These approaches have been altered over time, with the debit card trial being
the most recent approach. Harsh measures like SEAM have been introduced
where existing measures are not resulting in general compliance. In an attempt
to force them into education or employment, young people are also subject to

the measures.

The ‘need’ for social reform approaches arises from the connection Pearson
draws between Aboriginal people relying on social security payments and what
he refers to as a ‘collapse in social norms’.28° He provides evidence of this from
a number of reports?®® that examine the state of Aboriginal people’s lives.?°'
These reports document the disproportionate contact Aboriginal and Torres
Strait Islander peoples have with the criminal justice system, and high rates of
alcohol related violence. While some of the reports link these issues to
colonisation, or to policies and legislation causing dispossession, forced
relocation, oppression and dependence, Pearson rejects these connections.
His conclusion is important because the cause of a problem usually determines
the response. Pearson views substance abuse and social security payments
as the specific cause of problems in Cape York communities, as well as for
Aboriginal and Torres Strait Islander peoples elsewhere. This approach diverts
attention from governments and their responsibilities, and focuses blame on

Aboriginal peoples.

At the same time that AMPs were introduced and liquor licenses removed from
Councils to deal with alcohol related issues, the CYWR was implemented in an
attempt to gain compliance with other desired social norms. The harshest
measure which affects many in the communities — whether they use substances
or not — is the isolation of a large proportion of social security payments as a

way of controlling the behaviour of Aboriginal people, and thus essentially their

289 Cape York Institute for Policy and Leadership, above n 2, 19-20.

290 See, eg, Commonwealth, Royal Commission into Aboriginal Deaths in Custody, above
n 28; Department of Aboriginal and Torres Strait Islander Policy and Development, The
Aboriginal and Torres Strait Islander Women’s Task Force on Violence report, above n 29;
Fitzgerald and Queensland Department of the Premier and Cabinet, above n 30; Noel
Pearson, Apunipima Cape York Health Council, Cape York Partnership (Queensland) and
Alcohol and Drugs Working Group, above n 31.

291 Cape York Institute for Policy and Leadership, above n 2, 18.
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lives. The FRC model uses local Aboriginal people in roles as local
commissioners, chosen on the basis of their community involvement and

standing to assert authority over community members brought before them.

Another reason put forward by Pearson to explain the strong connection
between social security payments and the deterioration in social norms is that
Aboriginal people in Cape York have failed to become engaged in the
mainstream economy. However, one of the most complex and insoluble issues
identified in relation to the CYWR communities is their isolation. The CYWR is
portrayed as putting into play a process aimed at preparing people for work,
and ready to ‘orbit’ in and out of their community to engage in work. Due to the
isolation and limited housing in the CYWR communities, it is not realistic for a
person or their family to ‘orbit’ in and out of their community on a regular basis.
It is also unclear whether this lifestyle is even desired by Aboriginal people in
these communities. The social norms being sought relate to western concerns,
including a particularly western focus on and cultural understanding of the
importance of certain jobs and forms of housing, which differ from the social
norms and cultural beliefs of Aboriginal people. The CYWR supposes that
Aboriginal cultures can be assisted to align with these aspirations, even if

people have to leave their communities to attain these goals.

While CDEP was shunned by Pearson, the CYl and possibly the
Commonwealth and Queensland governments, the practical reality was that it
played a role for Aboriginal people and their communities. Due to the nature
and isolation of these communities, when CDEP work was removed and not
rolled into paid positions, people were left without work and communities lost

valuable services.

Initially the CYWR was a four year trial, but it was extended each year and is
now permanent. When the Queensland Liberal National Party was in power in
2013, it raised issues about the cost and application of the CYWR to a small
number of communities. However, intervention by Tony Abbott, the
Commonwealth Opposition Leader at the time, its continuation as a joint State-
Federal government process, and the influence of Pearson, illustrate that the
CYWR is highly politically charged. There has been no cost benefit analysis,
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despite two reviews of the scheme, nor any mention of an exit strategy,
indicating that either the CYWR will continue for as long as governments will

fund it, or that it will simply cease when the money runs out.

Another controversial aspect of the CYWR is that the consultation process has
always been questionable. Despite a process being documented by the CYI,
the views of community members portray a lack of understanding and
knowledge of the process the CYI's consultation process. The example
provided above in relation to Hope Vale indicates that housing and other
incentives unrelated to the CYWR may have enticed the Council to agree to the
CYWR. This is not a denigration of the Council. It is well understood that each
community lacks sufficient housing, infrastructure, jobs and funds, and that it is
the role of councils as well as the Queensland and Commonwealth
governments to do their best to provide for community needs. However, in the
case of the CYWR communities, or at least Hope Vale, assistance from the
Commonwealth government bound it to accept the CYWR, a process it has no

control over.

While governments in Australia seem to acknowledge the importance of at least
some form of consultation, courts do not consider consultation as a requirement
for special measures. | have suggested that consultation, while it may be
important in terms of developing the most suitable measures and delivering
them in the most effective way, it was generally not an issue for those targeted
by ‘traditional’ special measures. Although consultation was raised by Brennan
J in Gerhardy v Brown,?®? its importance has not arisen until recently with the
introduction of measures limiting rights, such as imposed income management

and alcohol restrictions targeting Aboriginal people.?®3

Lawyers arguing for consultation in Maloney focused on the importance of
consultation, and the nature of the measure, without fully contemplating the
restrictive formal interpretative approach of the court and its strong deference
to the legislature. These issues are examined in detail in Chapter 6 and applied

to income management in Chapter 7.

292 (1985) 159 CLR 70, [37] (Brennan J).
293 Maloney v The Queen (2013) 252 CLR 168.
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Another controversial aspect of the CYWR is its effects on the human rights of
Aboriginal people. Initially, the RDA was suspended and therefore didn’t apply
to the FRC Act, but later, without any substantial amendments, the FRC Act
became subject to the RDA. There has not been a challenge to any of the
provisions of the FRC Act under the RDA; however, due to the effect of some
of the provisions (particularly income management), they may give rise to
potential actions. Although the FRC Act disproportionately affects Aboriginal
people, it is explained away as a special measure. This disproportionate effect
of income management, and information sharing provisions — both restricting
particular human rights — are the biggest hurdles for governments. The
Commonwealth government indicated its confidence that its legislation was not
discriminatory after it applied income management to non-Aboriginal
communities, and then reinstated the RDA. However, this line of reasoning
does not assist the Queensland government because the CYWR remained
unchanged, and continued to target Aboriginal people, rather than being
extended to the broader community. This remains an issue in relation to the
CYWR income management measure being discriminatory, despite other
income management measures in major towns and suburbs in Queensland.

This is discussed in detail in Chapter 7.

The Queensland government has the added challenge of satisfying its
fundamental legislative principles, but it justifies non-compliance with the
principles on the basis that the FRC Act is aimed at changing particular negative
behaviours and because leaders of each community supported the legislation
and CYWR. This argument was supported at the Commonwealth level on the
basis that it improved Aboriginal people’s ability to enjoy their rights and

freedoms.29%4

Of concern are the infringements of the primary principles of our legal system.
For example, child protection notifications that have not been investigated and
are therefore unsubstantiated are provided to the FRC, and parents or carers
who are called before the FRC may need to explain something that may be

beyond their knowledge and understanding. Where a domestic and family

294 Explanatory Statement, Social Security (Administration) (Recognised State/Territory
Authority — Qld Family Responsibilities Commission) Determination 2013 (Cth) 6-8.
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violence protection order application has been made by police, and
respondents do not attend court, orders are made in their absence.
Alternatively, respondents may agree to the protection order without making
admissions to the facts. In doing so, they may not realise that they will be
referred to the FRC where the assumption will be that they perpetrated
violence. While these are defects in the FRC Act and its processes, they also
compromise the legitimacy of the FRC. Another threat to its legitimacy is the
lack of community members’ understanding of its role. The issue of double
punishment was raised in relation to the FRC’s powers, especially to order
income management. The simple reply that the FRC responses are not
punitive?® is unlikely to be the view or experience of a person called before it
or a person who receives an income management order, especially if they have

already been convicted and punished by a court.

Unlike a number of administrative or even judicial decision-making bodies, the
FRC does not have a merits review process. This is perplexing, especially
given its relaxed nature, the interrelationships between members of the
community, and the strong likelihood that the person called before it is unlikely
to understand its processes, or be able to inform the Commission of all relevant
information. However, there is an underlying presumption that if a notification
is received by the FRC, that the information is correct and the major task is to
work out what to do with the person. A simple response of income management
occurs when a person doesn’'t engage with the FRC, seemingly without
requirement to assess their needs. It is concerning that this is essentially a
legal process dealing with peoples’ legal rights by a statutory body mainly
constituted by non-legally qualified people. It is a shame that this is not a true
community model where local authority can exist in its traditional form. The
FRC is a similar model to appointing Aboriginal people as community police: its
basis is western law and paternalism. The process fails to question the existing
structure and appropriateness of imposed structures and decision making
processes. Rather, placing Aboriginal people within mainstream structures is

assumed to make the structures culturally appropriate.

295 Explanatory Notes, Family Responsibilities Commission Bill 2008 (Qld) 9.
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While it is difficult to locate precise information on the money expended on
CYWR, it is a significant sum. Despite this expenditure, as | explain in Chapter
7, income management in CYWR communities has not produced any

substantiated positive outcomes.

In the next chapter | will examine the history of legislation affecting CYWR

communities and provide a brief historical context of each community.
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CHAPTER 3: THE CAPE YORK WELFARE REFORM:
THE FIVE COMMUNITIES AND THEIR
LEGISLATIVE HISTORY

I HISTORY OF POLICY AND LEGISLATION IN QUEENSLAND
AFFECTING ABORIGINAL PEOPLES

In this chapter | examine legislation historically applied to the Cape York
Welfare Reform (CYWR) communities. In his Cape York Justice Study of 2001
(CYJS), Fitzgerald stated that ‘[a] knowledge of the legislative regimes that
have shackled Aboriginal families and segregated their communities is
essential for any understanding of the root causes of many of today’s
upheavals.”! Aboriginal peoples have always been portrayed by governments
as ‘deficient’, incapable of managing their own affairs, whether personal or at a

community level, and therefore requiring control by government.

History provides a mechanism to understand the views of government, and to
reflect on the different ways in which forms of control have developed. Today,
while policy and legislation in this regard remain similar to that of the past —
despite enactment of the Racial Discrimination Act 1975 (Cth) — the reasons for
implementing new policy and legislation differ to those of the past. A formal
interpretation of inequality not only assumes that treating Aboriginal people like
others will achieve equality, but that Aboriginal people should assimilate to the
‘mainstream’ (white) culture and to adopt mainstream values via a new form of

paternalism.

The arrival of European colonists was not welcomed by Aboriginal people.
During first contact, and for many years after, Aboriginal people suffered
diseases such as smallpox, influenza and syphilis in devastating proportions.
Many Aboriginal people were killed by European colonists, and especially by

police. Many of the surviving Aboriginal people were moved off their traditional

' Tony Fitzgerald and Queensland, Department of the Premier and Cabinet, (2001) 2 Cape
York Justice Study 4.
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lands and placed on missions or reserves. Their land was mainly taken over

by European pastoralists.?

Aboriginal people have never ceded their land and continue to maintain strong
connections to it. Some of these connections have been fractured over time
due to the imposition of non-Aboriginal laws, prohibitions on practising culture
and speaking local languages, disruption to the land through mining, farming
and development, and people forcibly being moved away. Oppressive
Queensland legislation of different kinds was directed at protecting, managing
and assimilating Aboriginal people. All these factors have gravely disrupted
Aboriginal peoples’ culture, including their ability to pass lore, language and

knowledge of country on to younger generations.

Most of the CYWR communities are in remote areas of Cape York, or in the
case of Doomadgee, in the lower Gulf of Carpentaria. Their remoteness has
meant that Aboriginal peoples in and around these communities have been able
to maintain their traditional lifestyles. They have therefore been seen as in need
of protection from disease, alcohol and exploitative employers, despite
government regulating their pay so that they received less money than non-
Aboriginal people. Aboriginal cultural practices were seen as holding Aboriginal
people back and therefore practising traditional ceremonies and speaking
indigenous languages were forbidden. While Aboriginal people in these
communities continue their traditions, this is seen as a threat to their wellbeing
and progression in contemporary Australia. The CYWR has aimed to change
cultural practices to encourage these Aboriginal people to adopt mainstream

Australian values and leave their communities.

As Altman and Hinkson explain, the State has, through an array of policies,
continuously tried to remove the ‘risk’ posed by Aboriginal peoples who do not
conform to mainstream norms and values. Risk is represented by governments

as constituted by an unhealthy and impoverished welfare-dependant population

2 Commonwealth, Royal Commission into Aboriginal Deaths in Custody, Report of Inquiry into
the Death of Charlie Kulla Kulla (1990) 5; Bruce Elder, Blood on the Wattle - Massacres and
Maltreatment of Aboriginal Australians Since 1788 (3rd ed, 2003); Human Rights and Equal
Opportunity Commission, Bringing Them Home: Report of the National Inquiry into the
Separation of Aboriginal and Torres Strait Islander Children from Their Families (1997).
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that represents increased future costs to government, social risk to public health
and over-representation in the criminal justice system.® The risk is perceived
by federal and state governments as not only an issue for Aboriginal

communities and individuals, but for the Australian nation as a whole.

After colonisation, government policies were implemented in an attempt to
eliminate or eradicate Aboriginal people.# Other policies included the
segregation of Aboriginal communities and individuals from the European
colonists and their descendants, which then led to the development of policies
of assimilation, meant to ‘improve’ the lives of Aboriginal people. Self-
determination constituted the first positive recognition of Aboriginal cultural
difference, including recognition of different forms of land ownership, some
elements of customary law and some support for Aboriginal organisations.®
The self-determination era in the early 1980s was brief, based on the
Queensland government requiring Aboriginal people to run their Councils in the

same way as non-Aboriginal Councils.

A The Aboriginals Protection and Restriction of the Sale of
Opium Act 1897 (Qld)

In her ana