
























































































































Introduction CHAPTER 1 

Lawyers and Mediation: Beyond the Adversarial System? cont. 

merely adding an extra arrow to the lawyer's quiver instead of giving citizens a real choice of services 

or a real alternative to the legal culture. The q uestion then is: will lawyer mediation merely become a 

further tool and tactic in the adversarial p rocess? 

Criticism has been levelled at what some see as an "ADR industry" occupied by "opportunistic 
lawyers" usurping the field of mediation: "the colonisation of mediation by lawyers in government 
and private practice . . .  will mean that mediation skills will become professional artifacts ... locked up 
within the lawyering role, not to be shared, but to be given down, at a fee" . It can be argued that 
lawyer mediation is a way of containing and preservi ng dispute resolution services within the 

profession and infusing legal culture into general dispute resolution processes. 

It is of l ittle value to the consumer to take a dispute to a lawyer who starts a legal process which costs 
the client in lawyer's fees, court fees, time, emotion and entrenchment of positions; then to be referred 
by the court during the course of the proceedings to mediation. Such a referral to the Law Society 

Mediation program in New South Wales incurs a financial cost of several hundred [sic] of dollars. 

Lawyers' control of this process is amplified by the requirement that the Law Society panel of 
mediators is restricted to New South Wales solicitors. 

Lawyers should, at the very least, not have a monopoly on dispute resolution services. There are other 
helping professions and dispute resolution services which involve _different non-legal skills which can 

be applied at different times or stages of a dispute. The existence of other dispute resolution services 
prevents the exclusive domination of the field by lawyers and provides an alternative, beyond the 
adversarial system. 

Beyond the Adversarial System: A New Ideal 

Litigation is a process, which includes both pretrial and trial stages of legal proceedings. Although the 
final stage of litigation is the trial, the litigation process commences at a very early point in the lawyer's 
contact with the client. All the stages of the process are contained within an adversarial culture. 
Mediation as typically used by lawyers is but a stage in the litigation process, not beyond the 

adversarial system. 

We advocate as an ideal a distinct and separate process of facil itative mediation within a structure 
which is beyond the adversarial system, outside the control of legal practitioners and outside 
traditional legal processes. This structure could include lawyer-mediators, but not be restricted to 
them or controlled by them. 

One form of this model may be the incorporation of early dispute resolution services within the court 
structure. However, in order for this to be an alternative to the adversarial system, it would need to be 

accessible, free and community based; informal and separate from adversarial legal processes; not [76] 
merely a referral from legal proceedings to med iation, but a genuine, first instance of dispute 

resolution involving non-court personnel. 

Such an ideal mediation service can be distinguished from the so-called "ADR industry" including 
lawyer-mediation. The latter is a form of professional, private ownership of dispute resolution. 

Mediation as an alternative to the adversarial system should apply the principles of fairness through 
the provision of inexpensive, equitable, efficient and speedy access to justice. If mediation is to be 
beyond the adversarial system, more basic reform is needed than simply giving lawyers short courses 
(four days) in mediation processes. Nevertheless, short courses may serve an educative function for 
lawyers about mediation processes. According to recent research, lawyers have limited experience in 
referring cases to mediation, representi ng clients in a mediation and acting as mediators. 

Structural Reform 

The fundamental prem ises of reform must be based upon structu ral reform and the key principles of 
fairness. The principles of an ideal alternative structure, distinct from lawyer-a nd/or court-annexed 
mediation, include: 
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0 Non-extension of an initial chosen professional practice (for example, law) 

The practice of mediation should be independent of (outside of) any other professional practice. 

e Provision of a philosophical rationale for mediation 

Mediation is based upon a set of philosophical premises that are quite different from traditional lawyer 
practice. Lawyers are paid to fix other people's problems, to manage and eliminate conflict, rather 
than to facil itate individual resolution processes. Conflict is categorised and compartmentalised by 
rules and legal remedies and resolution is sought through the tactics of law-based solutions. In  
contrast, mediators have no stake in  the dispute or in the desirability of having it  resolved. They view 
disputes as an opportunity for others to restructure or reframe their social, personal, business or 
organisational relationships. 

• Provision of specialised skills and training 

Mediators are trained from the outset to facil itate discussion between disputants with a view to 
encouraging them to see the other person's point of view and to negotiate a fair result, not a win/lose 
situation. Lawyers act on the instructions of, and in the interests of, their clients and their skills are 
developed to maximise their potential to win or to achieve the most favourable result for their client. 

[77] 

• Support for a system that is organisationally based 

An organisational basis means that mediators are initially selected, employed with and responsible to a 
director or manager. They are given lengthy standardised training and if deemed suitable are selected 
for accreditation for an initial trial period. Reaccreditation may be possible. Such a model exists within 
the New South Wales Attorney General's Department (Community Justice Centres) and in other 
Austra lian jurisdictions, for example, the Australian Capital Territory. This model could be either 
extended or it could be adapted within the organisational structure of courts. This would establish 
mediation as a form of free public ownership of dispute resolution which would involve a partnership 
between community and government, based upon the notion of public trust. 

Lawyer-mediators are basically self-selecting and lawyer-mediation training has not been standardised 
or accredited. In fact, this was rejected by the New South Wales Law Reform Commission a few years 
ago. To quote one lawyer-mediator, "the absence of uniform standards and lack of any general 
standards or monitoring means that there is no guarantee of competence by people ca lling 
themselves specialists, nor any bar to any of us (lawyers) holding ourselves up as experts" . The same 
author notes that, in contrast, New South Wales Community Justice Centres do not allow mediators 
who were trained many years ago "to sit on a panel until kingdom come without any training or 
reassessment occurring". 

s Institution of a legislative base 

Legislation ensures accountabil ity and control of the process of mediation and of the mediators. This 
includes supervision of mediators in the sense that they must account for each session which they 
conduct by way of a written report to a co-ordinator who is responsible for reading each report and 
following up where necessary. This is an important part of qual ity control, consumer protection and 
community service. 

Lawyers are not supervised as mediators or accountable to an organisation in the sense that each 
mediation session they perform is overseen by a manager or regulatory process. Lawyer-mediation is 
essentially self-regulatory, although the legal profession and lawyer mediation in the broad sense is 
regulated by law societies which provide guidelines for lawyer-mediators. 

0 Encouragement of community representatives as mediators and enhancement of the 
democratisation of the justice system 
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Wide community participation in dispute resolution is analogous to the jury system, employing people 
with non-legal backgrounds as direct participants in the justice system. It also ensures broader 
consumer confidence and trust in the system. 

Principles of Fairness 

Principles of fairness include the following: 

• accessibil ity of persons to dispute resolution mechanisms and services in terms of affordability, 
equity and fairness; [78] 

• efficient and speedy resolution of disputes; 

• empowerment - the control by the disputants of the dialogue, the ownership of the outcome and 
the ability to make real choices; 

• participants' knowledge and understanding of the process; 

• personal and active (rather than passive) participation; 

• principles of natural j ustice; 

• impartiality of mediators and the opportunity to be heard. 

What these fairness principles require for lawyers is that in order for persons to have affordable, 
equitable, efficient and speedy resolution of disputes, lawyers need to apprise clients of, and be willing 
to refer them immediately to, mediation services, rather than starting into litigation processes. The 
dilemma here is that the lawyer stands to lose the client (that is, the business opportunity). 

Lawyers need to inform clients of alternative processes to the resolution of their disputes in order to 
empower them, allow ownership of their own disputes and give them the opportunity to exercise real 
choice. Only in this way can clients have the knowledge and understanding of all available processes of 
dispute resolution. 

In order for clients to hear each other and participate without hindrance, a lawyer's role within the 
mediation process should be l imited. Perhaps it is preferable that lawyers not be present in the 
mediation so long as the client has the opportunity to consult a lawyer either during the process, or 
after it, about any formal agreement to be made. 

These considerations raise the question whether legal issues and procedures can be separated from 
what, the parties really or ideally would want. While ever lawyers participate in mediation, their 
background, training and professional and ethical obligations wi l l  almost always require the law to 
take precedence over the client's non-legal interests and needs. In those cases where law and 
procedure can be separated from parties' interests, for example, in a dispute over access, to children, 
or a dispute over the provision of a service, adversarial representation and mediation without legal 
representation should be quite separate processes. 

Conclusion 

In this article we have examined, first, the role of lawyers in  mediation and questioned whether the 
participation of lawyers in mediation sessions is different from the traditional negotiation and 
settlement practices of lawyers and, second ly, whether mediation by lawyers effects real change in 
society, in legal culture and in the structure, cost and control of dispute reso lution processes. We have 
argued that mediation could be a real alternative to the adversarial system if established as a 
formalised, structured dispute resolution system, independent of the legal profession. This requires a 
partnership between the community and the state and a new paradigm of dispute resolution, beyond 
the adversarial system, where mediation is accessible and understandable. 

[79] This proposal may create a dilemma for lawyers if it requires them to choose between their role as 
traditional lawyers or as mediators. Can they do both equally well? It has been observed that "it is 
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difficult to understand . . . how lawyers can become mediators on the basis of qualifications and 
experience in a discipline which is, in fact, the antithesis of mediation". For lawyers to be mediators, 
legal education needs to provide training and skills to enable lawyers to be dispute resolvers in the 
broadest sense. Perhaps such education may lead to a profession, divided into mediators and 
litigators, that is, the alternative dispute resolvers as opposed to the traditional lawyers. 

Ultimately there needs to be fundamental change in the way lawyers proceed if we are to move 
beyond the adversarial system. Facilitative mediation is a process which addresses many of the 
deficiencies of the adversarial system. Lawyers have a critical role in fostering or hindering its 
development as a primary dispute resolution system. Presently the incorporation of mediation as a 
stage within the adversarial system retards meaningful reform of the legal system. Mediation must be 
realistically incorporated into primary dispute resolution processes at the earliest stages of a dispute, 
actively embody principles of fairness and ideally be structurally separate from adversarial processes, 
practices and institutions. We advocate a rethinking of the relationship between lawyers' practice and 
mediation in order for real change to begin. 

--- £0� ---

[1 .140] The reference by Ardagh and Cumes that standards and accreditation do not apply to 
mediation conducted by lawyers or others was remedied by the introduction in 2008 of the 
Approval and Practice Standards for mediators. This now means that lawyers and others 
seeking to act as mediators for the courts and other statutory schemes must be accredited by 
the National Mediator Accreditation Scheme. This will be further discussed in Chapter 15 .  

The principles of an ideal alternative structure as discussed by Ardagh and Cumes are still 
relevant today, as are their principles of fairness. It is material to note that their first fairness 
principle, that of access to dispute resolution, has yet to be achieved. Only those people or 
organisations that are financially able can access court annexed dispute resolution, as 
proceedings need to be commenced to allow such access. While State and Territory 
governments have taken the responsible decision to set up community or neighbourhood 
justice centres, these are generally restricted to low level community-type disputes, leaving out 
the vast number of people iri civil and commercial disputes that cannot afford to commence 
proceedings in court. Australia still has a long way to go to provide non-curial dispute 
resolution to the financially disenfranchised masses. 

[1 .145] If one accepts that the roles of the lawyer, that of advocate for adversarial justice and 
of non-curial dispute resolution can be reconciled, then the next issue is whether dispute 
resolution is part of the practice of a lawyer and if so, do lawyers have a duty to advise their 
clients about dispute resolution options before accepting instructions to proceed to litigation? 
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[1 .1 50] D Spencer, " Liability of Lawyers to Advise on Alternative Dispute Resolution Options" (1 998) 

9 Australian Dispute Resolution journal 292 at 292-298. 

Introduction 

All lawyers in Australia assume several duties upon being admitted to their respective Supreme Courts. 

The objects of these duties include clients; the respective courts of admission; other members of the 

profession; and, some say, the public. One of the many duties lawyers have to their clients is the duty 

to advise them in a competent manner. This usually means providing clients with the correct legal 
advice, setting out their rig hts and the benefits or otherwise of the various forms of dispute resolution. 
It could also be said that the duty to advise includes peppering any such advice with a view to 

resolving disputes in the shortest possible time and with a minimum of cost to the client . . .  [29 3] 

Is ADR Part of Legal Practice? 

Lawyers have become the natural adoptive parents of ADR. Disputes have a tendency to climax in 

court action and the architects of litigation are clearly lawyers. In this respect, lawyers have an 

understanding of the adversarial problem-solving techniques employed by most courts in the Western 

world and they have an understanding of legal and evidentiary issues which may have a bearing on 
the effectiveness of an ADR process. Hence, from a philosophical and practical viewpoint, lawyers are 

inextricably linked to ADR. Therefore, it is not surprising to find that lawyers dominate the practice of 

ADR in Australia. 

The l ink between lawyers and ADR is now so well established that organisations such as Lawyers 

Engaged in ADR (LEADR) conduct ADR training courses especially for lawyers who may be involved in 

representing their clients, or who wish to become ADR practitioners themselves. The New South Wales 
Law Society has a Dispute Resolution Committee which advises on policy issues involving ADR, as well 
as maintaining a panel of third party neutrals. On 30 August 1 995, the New South Wales Law Society, 
in conjunction with the New South Wales Law Foundation, launched the Mediation Information Kit. 

The kit states its aims and objectives as being "to disseminate information among the legal profession 
on the use of mediation to promote negotiated settlement of disputes and the early resolution of 

litigated matters." The kit also lists reasons why practitioners should use mediation, the second of 

which states, "expansion of solicitors' practices by the provision of an additional service as an 

alternative to litigation particularly in situations where litigation is neither cost-effective nor desirable." 

The kit contains several documents setting out the Law Society's mediation model, guidelines, 

precedents, mediation initiatives, index of government and non-profit organisations offering alternative 
dispute resolution, and recent legislative developments in the field of mediation and early neutral 

evaluation. Page 1 of the guidelines states: 

[294] The Council [of the Law Society of NSW] has approved the revised guidelines and 
resolved that the activity of mediation by solicitors, subject to the revised guidelines, be 
declared to be appropriate to be undertaken as part of a solicitor's practice. 

From the information contained in the mediation information kit, it would seem that the New South 
Wales Law Society sees the use of mediation as a method of expanding the business of lawyers by 
providing additional services. It is also clear that it sees ADR as being a legitimate part of legal practice 
. . . One way of establishing whether mediation is part of the practice of law is to consult the insurers of 

lawyers, that is, those who determine what areas of practice are deemed to be within the purview of 

legal practice and therefore to be included under the insurable heads of cover. In  New South Wales, 

solicitors pay professional indemnity insurance through the Law Society's Master Policy, which 
provides that those solicitors who, as part of their legal practice, act as med iators will be entitled to 

indemnity under that insurance policy. 
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Further, solicitor lawyers who conduct mediations under the Law Society's Mediation Program (such 
as the various settlement week activities and when mediating under the Society's model dispute 
resolution clause) are specifically covered under the Law Society's Errors and Omissions Policy which 
covers all the Law Society's activities. 

In answering the in itial question of whether ADR is part of the practice of law, we are now in a position 
to draw on some conclusive proof that would allow us to answer the question in the affi rmative. First, 
there is the phi losophical argument that lawyers are proponents of ADR by virtue of their professional 
involvement in litigation. Secondly, the existence of the New South Wales Law Society's Dispute 
Resolution Committee is proof that the lawyers' governing body considers that ADR forms part of legal 
practice. Thirdly, the New South Wales Law Society has produced a Mediation I nformation Kit which 
encourages lawyers to advise their clients of mediation options and provides specific instructions for 
their conduct . . .  Final ly, specific directions under the New South Wales Law Society's Master Insurance 
Pol icy go to some lengths to advise lawyers that they wil l  only be covered for [295] professional 
indemnity insurance if, when acting as a third party neutral, they do so as part of their ordinary course 
of legal practice, and not as a business in its own right. 

Another persuasive argument that ADR forms part of legal practice is its adoption by the courts 
themselves. Most States of Australia have passed ADR legislation which generally provides that courts 
may refer matters in their lists to a variety of ADR processes, most commonly, mediation, early neutral 
evaluation and arbitration. Many courts have formed panels of ADR practitioners for use in 
court-referred ADR and a high proportion of those practitioners are lawyers. 

Given the above evidence, it is possible to state that ADR is considered by the legal profession as a 
legitimate part of the practice of law. After establishing this hypothesis, it is now possible to move on 
and pose the question, do lawyers have a duty to advise clients of ADR options? 

Duty to Advise 

[There are] two important issues in  the question of the duty to advise clients of ADR options. The first is 
the subject of competition for services. If lawyers do not advise of ADR options, then clients will seek 
that information from other lawyers or non-lawyers. The second issue is that of lawyers leaving 
themselves open to professional negligence actions. These two issues are compelling reasons for 
lawyers to advise clients of ADR options . . .  [296] Australia is experiencing a growth in ADR legislation 
and service providers . . .  many individuals and organisations are using ADR clauses in contracts, or 
seeking out the services of ADR providers to avoid lengthy and costly litigation . .. the various 
representative bodies of lawyers, the judiciary and the legislature have accepted the role of ADR in the 
practice of law and are encouraging its use . . .  [297] In an effort to reconcile the dilemma a lawyer has 
between the duty to the client to advise of the most cost-efficient methods of resolving the dispute 
and the potential loss in fees through giving such advice . . .  the solution lies in the philosophical 
underpinnings of the legal profession. That is, "As a profession, the lawyer must subordinate his [sic] 
self-interests to those of the client" he suggests that the benefits of ADR are that lawyers can dispose of 
their cases more efficiently, have fewer problems in recovering fees with clients who are l ikely to be 
more satisfied with the fees and the professional service, and participation in a process that is more 
professionally satisfying than the traditional adversarial one. 

Indeed, as more and more clients recognize the advantages of ADR, they may expect their 
lawyers to discuss the appropriateness of alternative procedures and use them when in the 
client's best interests. The failure of lawyers to do so may find the soph isticated client 
shopping for a new lawyer. 

The Hon Mr justice de Jersey, of the Queensland Supreme Court, delivered a similar but more 
vehement message to the Australian Bar Association, at the ABA Conference in 1 990. His Honour fired 
a poignant salvo at the Bar, stating that the public perception of lawyers is that they take matters to 
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court because they earn more money. In  this respect the public have become distrustful of lawyers. His 
Honour made it clear that the Bar holds a privileged position in society because it serves the vital public 
interest, but, "Unfortunately at the moment it is not serving that interest to a large extent. That is 
because fees are so high that middle income earners are denied recourse to the courts." Justice de 
Jersey suggests that embracing ADR solutions wou ld assist to promote the public interest as well as 
justifying the Bar's privileged position in society. His Honour, like other ADR advocates, concedes that 
the use of ADR equates to a reduction i n  the costs of legal services. However, he suggests that the Bar 
seize the benefits of ADR, namely, the prospect that the reduction in legal costs may enhance the 
public perception of the Bar, as well as increasing the Bar's capacity to serve the public interest. His 
Honour sounds a warning to lawyers who do not embrace ADR: "Lawyers who plough on in the 
traditional way do so at their peril. The peril is that they will lose their clients. They will end up with 
dissatisfied clients. Word will get around. They will be perceived to be interested principally in large 
fees. I think that a clear sighted recognition of the ADR trend is important to the future of the Bar." 

[298] His Honour states that the rationale of survival is the wrong reason to embrace ADR, and goes on 
to suggest that helping litigants is a better reason. 

[The] second issue is that of the threat of litigation against lawyers who do not appropriately advise 
their clients on ADR options. This issue is generally of great concern to- lawyers as litigation can not only 
result in damages payouts affecting cash flow and insurance premiums, but in the case of a lawyer 
struck from the roll of legal practitioners, the ability to practice law ad infinitum. However, is this a 
realistic outcome for a fai lure to advise appropriately? Given that society is allegedly becoming more 
litigious, commentators on the development of ADR bel ieve it is very much a realistic outcome where 
a client is dissatisfied with the litigation process. Two American family lawyers are on record as saying: 

The lawyer's duty to advise a [domestic relations] client about the option of private mediation 
is a key element of the family lawyer's ethical responsibil ity, and that the failure to do so could 
result in malpractice exposure. 

Moberly goes further and states that not only could a failure to advise of ADR options be the subject of 
a malpractice or negligence suit, but could result in charges of violation of professional responsibil ity. 
Proving such charges will be discussed later. Needless to say, such a threat over a mere fai lure to advise 
is cause enough for any lawyer to think twice before omitting to give advice on ADR options. 

While there appear to be some proponents of the view that failure to advise should constitute, and will 
constitute when tested in court, some form of professional misconduct, there are others who disagree. 
New Jersey lawyer Michael Prigoff believes that making a failure to advise punishable by professional 
discipline and/or a negligence suit is placing too much of a burden on lawyers. He suggests that there 
are al ready enormous burdens p laced on lawyers when acting for clients to avoid any al legation of 
negl igence. He cites the requirement of a written costs agreement in every matter as one of those 
burdens, a situation recently repl icated in New South Wales with the 1 993 amendments to the Legal 
Profession Act 1 987 (NSW). To enable a client to sue successfully for negligence because the lawyer did 
not advise of ADR options would mean lawyers having to embark on lengthy, and costly, verbal and 
written advice to clients. At a time when lawyers are being criticised for increasing legal costs, this 
requirement would do nothing to assist in the more cost-efficient del ivery of legal services to clients. 

It is interesting to note that Prigoff agrees with Professor Sander on the professional obl igation to 
advise clients accord ingly and he concedes that he himself always discusses ADR options with every 
litigation client. His main concern seems to be the formalisation of that process, brought about by 
leg islatively enshrined sanctions: 

[T]he proposal to make this responsibil ity a matter of professional discipline or malpractice 
liability is overkil l  and unfair micro-management of the practice of law. In  the real world of 
clients and lawyers, it unfairly burdens the Bar and will prove counterproductive to the goals 
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sought by ADR, at least with respect to smaller disputes. 

--- £0� ---

[1 .1 55] If it is agreed that lawyers have an obligation to advise their clients about non-curial 
methods of resolving disputes, what becomes of the lawyer engaged to mediate and the role of 
that lawyer as an "expert" in mediation and the law? Is the lawyer as mediator expected to 
provide legal advice, particularly when a party's rights are being compromised in mediation? 
Noone picks up on this critical point in the following extract and traverses the issue of 
immunity from liability for lawyers acting as mediators. 

Lawyers as Mediators: More Responsibility? 
[1 .160] M A Noone, "Lawyers as Mediators: More Responsibility?" (2006) 1 7  Australasian Dispute 

Resolution journal 96 at 1 00-1 03. 

Legal Practitioners as Mediators 

The legal profession was initially skeptical of the developments in ADR. The development otmediation 

was in part a reaction to the traditional adversarial legal dispute system. People were dissatisfied with a 

number of aspects of the legal system, including the dominating and controlling role of legal 

practitioners. But in less than a decade, the legal profession had co-opted and embraced mediation 

into the scope of its professional services. The establishment of organisations like Lawyers Engaged in 

Alternative Dispute Resolution (LEADR), the development of specialist sections within legal professional 

associations and development of courses on ADR in law schools are all indications of the 

institutionalisation of mediation. A number of lawyers act as mediators but a much larger [1 0 1 ]  
number are now involved in mediations representing their clients. Mediation is now an integral part of 

the litigation process. 

Status of a Legal Practitioner 

The legal profession is a regulated and licensed occupation and to practise law a person must first be 

"admitted to practice" (a one-off event) and then annually obtain a "practising certificate". 

Unqualified legal practice is an offence punishable with up to two years imprisonment. 

When a person is admitted to legal practice they become an officer of the court. As a result of this 

status, a legal practitioner owes various duties to the court and the administration of justice. These 

duties include acting with frankness, candour and honesty in relations with the court, and not 

engaging in abuse of process or bringing administration of justice into disrepute. Concurrently a legal 

practitioner has a fiduciary relationship with his or her client. A lawyer owes undivided fidelity to the 

client's interests, unaffected by personal interests or any other person. They are bound by strict codes 

of fiduciary duties including confidentiality and conflict of interest. 

Lawyers' Liability 

Legal practitioners are bound by both legislative and common law duties and codes of behaviour. 

Lawyers' duties of skill and care are derived both from the contract of retainer (a tortuous duty to take 

reasonable care) and as a fiduciary. Lawyers, like psychologists and other professionals who act as 

mediators, remain liable for breaches of their own professional codes of conduct. Some State law 

societies have adopted guidelines for solicitors who act as mediators and a breach of these could 

warrant a finding of unprofessional conduct. For i nstance, it is generally accepted that legal 

practitioners should not act as a mediator in a case involving their own client, although this is not 

specifically prohibited. 
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Similarly, the Law Council of Australia's Ethical Standards for Mediators states that a mediator must 
disclose all actual and potential conflict but can proceed if the parties agree and the mediator 
considers he or she can properly discharge his or her duties. In the comment to the standard, it states 

(inter alia): 

In particular a mediator who is a partner or an associate of any representative retained by 
either of the parties should not act as mediator without the fully informed consent of al l  
parties. 

This approach contrasts with the basic fiduciary principle that, in a contentious matter (a dispute), a 
lawyer or the lawyer's firm must not represent two or more clients whose interests may conflict. 

The justification for the departure from this principle for lawyers in mediation might be (as noted by 

the judge in Tapoohl) that, absent some specific ag reement, a mediator does not act for a party in the 

same sense that a lawyer acts for a client. 

The mediator is required to stand back from this conflict, to assist the parties to resolve it; it is 
not to promote the interests of one party perhaps to the disadvantage of the other. 

However, this issue is not so straightforward if the mediation is evaluative or the mediator proffers 

advice or encourages certain settlement options. [1 02] 

Lawyers ' Immunity 

Lawyers generally cannot contract out of liability for services they provide. At common law, lawyers 

cannot, by means of an exclusion clause in the retainer agreement, reduce their standard of care or 

exempt themselves from liability for default in the performance of their professional responsibilities. In 
Victoria, lawyers are legis latively prohibited from contracting out of liabil ity to their cl ients unless this is 
permitted by other leg islation such as the professional standards scheme. 

[A]n Australian lawyer . . .  must not make any agreement . . .  with a client to the effect that the 
. . .  lawyer wi l l  not be liable to the client for any loss or damage caused to the client in 
connection with legal services to be provided . . .  but for the agreement the . . .  lawyer would 
be liable. 

If a lawyer does enter into such an agreement, it is said to be void. 

Three policy reasons for prohibiting lawyers from limiting their liabil ity are: (a) public confidence in 

lawyers and the justice system would be diminished if lawyers could avoid actions for negligence by 
having a broadly worded exclusion clause in the retainer agreement; (b) the public service aspect of 

professionalism is inconsistent with the notion that lawyers can exclude liability to their clients; (c) and 
by including an exclusion clause in the retainer, the lawyer is putting personal interests above those of 

the cl ient, which is a conflict of interest and duty. Although there have been attempts to include 

exclusion clauses in retainer agreements, the courts have not accepted them. 

The one exception to unlimited liabil ity for legal practitioners is the advocate's immunity. The High 
Court recently affi rmed the principle that barristers and solicitors are immune from claims of 

negligence in relation to conduct in court or conduct intimately related to court. This is in contrast to 
developments in the Un ited Kingdom and New Zealand, where the immunity has been abolished or 

diminished. The reasons for maintaining the immunity were the "unique and essential function" of the 
judicial system as part of government structure in the "quelling of controversies" and a concern to 
have "final ity" . Previous policy grounds used to support the immunity were disregarded. 

Issues for Lawyers Acting as Mediators 

Although there are no cases which set out the standard of care required of lawyers who act as 

mediators, the cases governing lawyers' standard of care may give some guidance. The standard of 
care is that of a qualified, competent and careful lawyer in the given circumstances in the practice of 
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their profession. A lawyer is not guilty of negligence merely because they have committed an error [of] 
judgment unless that error is gross. If a lawyer holds themselves out as an expert, they wi ll be subject 
to a higher standard of care than a non-expert. 

The promotion of lawyers as mediators by their professional organisations for "their special skills, 
training and experience" would imply a level of expertise above that of other mediators. It is likely that 
the standard of care required of them will be high. Additionally, it is likely that the courts will impute a 
term into the agreement to mediate to ensure that the service (mediation) will be provided with a 
higher standard of care and skill where mediators hold themselves out as having particular expertise or 
knowledge in the subject matter. [1 03] 

Detail of the appropriate standard of care needs to address aspects of process, legal advice and 
protection of rights. Much will depend on the nature and form of the mediation. For instance, when a 
mediator is developing options, considering alternatives and leading participants toward settlement, 
can they provide legal opinion? 

If real ity testing really means bestowing legal advice or making statements such as "in my 
experience the court will not give you that" to what extent can the mediator be held 
accountable if their views are erroneous and should such assertions be made in any event? 

The response to these questions will depend on the nature of the mediation being undertaken and 
whether the parties are legally represented. As noted previously, evaluative mediation is more likely to 
give rise to actions against the mediator from parties who claim they were given "bad advice". There 
seems to be general agreement that restricting the mediator's involvement in matters of process 
entails fewer liabil ity risks for the mediator. Once a mediator provides legal advice to the parties, the 
standard could become that of a lawyer acting in a conventional legal practice. If this is the situation 
then the lawyer may face professional conduct issues, such as conflict of interest. 

It is common practice for mediators to get the parties to sign an agreement to mediate. One of the 
clauses in these agreements grants immunity from liability. However, when the mediator is a legal 
practitioner, there is real doubt about the appropriateness and lawfulness of such exclusion clauses. 
Lawyers are not generally permitted to limit their liabil ity and yet the Law Societies' precedents contain 
such an exclusion clause: 

The mediator will not be liable to a party for any act or omission in the performance of the 
mediator's obl igations under this agreement unless the act or omission is fraudulent. 

There is a stark contradiction between unl imited liability in most areas of legal work and limited liability 
when lawyers work as mediators. Given the recent High Court case on advocates' immunity it seems 
most unlikely that when these exclusion clauses are tested a court would find them valid. As the High 
Court i l lustrated, they discounted a range of public pol icy reasons that had previously justified the 
immunity, including the special status of lawyers performing advocacy; impl ications for standards of 
advocacy; divided loyalty; the witness analogy; and the flood gates argument. The critical pol icy 
reason underpinning their decision to retain the advocates' immunity was the need to have finality of 
the "quelling of controversies" by the courts. 

On the basis of this reasoning, it is unl ikely the courts would support immunity for a lawyer acting as a 
mediator. The courts could see this as abrogating their critical role within the justice system and would 
not support an immunity that prevents them from having the final say on disputes. As a result, the 
validity of these exclusion clauses in the agreements to mediate between lawyers and the parties is 
most uncertain. 

Additional ly, the relevant legal professional indemnity insurance schemes provide cover for mediations 
conducted by lawyers if they form part of the normal work of the legal practice. Given this approach, 
it would seem illogical for lawyers to simultaneously be permitted to sign agreements containing 
exclusion clauses. The public pol icy reasons generally prohibiting exclusion clauses in a lawyer's 
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retainer could apply equally in the context of a lawyer acting as mediator signing an agreement with 
the parties. This is the case especially if one or more of the parties are not legally represented. [1 04] 

Conclusion 

[l]f a mediator remains within the confines of the pure mediation model, immunity is 
unnecessary. The very definition of mediation protects the mediator from liabil ity. A 
mediator's role is to assist the parties to reach mutually acceptable settlements. 

The extent of potential liability of mediators is stil l  open to speculation and most uncertain. It is 
unlikely to be tested before the courts while there is widespread use of immunities for mediators. 
However, the use of immunities is subject to critique and the extent of the immunity is l ikely to change 
in the future. 

When lawyers act as mediators, they need to be conscious and cautious about their mediation style in 
order to avoid potential liability and fulfil their professional responsibil ities. In  all other areas of their 
work, they act for one client, are partisan, and give advice. In mediations, lawyers need to be mindful 
of the need to be impartial and treat the parties fairly without bias. To prevent the prospect of claims 
against them, lawyers acting as mediators need to practice facilitative mediation and clearly 
differentiate their role as mediator from that of legal advisor. 

The prospect of a court finding that a lawyer acting as a mediator has fiduciary duties may well be 
higher because lawyers are often chosen for their expertise, knowledge, skills and their familiarity with 
the nature of fiduciary duties. This includes an understanding of the duties of trust and confidence. 
Lawyers need to be vigilant in identifying conflicts of interest irrespective of the Law Societies' 
guidelines. 

Finally, the impact of a lawyer's duties as an officer of the court has not yet been fu l ly explored in the 
context of mediation. However, lawyers who act as mediators should be concerned about the 
lawfu lness of exclusion clauses in ag reements to mediate. More importantly, lawyers acting as 
mediators should fulfil their professional responsibilities and not seek immunity in mediation. In the 
context of the general critique of mediators' immunities, lawyers should be enhancing the 
administration of justice by leading the way and deleting these clauses from their agreements to 
mediate. 

--- f001. ---

[1 .165] Dispute resolution is part of legal practice and lawyers have a duty to advise their 
clients of non-curial methods of resolving disputes. Lawyers may be liable to clients should 
they confuse their role of court advocate with dispute resolution advocate, and in the latter 
case, adopt an evaluative form of dispute resolution that seeks to advise parties rather than 
allow parties to reach their own conclusion to the dispute. Alternatively, can lawyers wear 
"two hats" and competently represent clients in both adversarial and consensual proceedings 
in and out of court? Cooper explores this issue in the following extract. 

The 'New Advocacy' and the Emergence of Lawyer 
Representatives 

[1 .1 70] D Cooper, "The 'New Advocacy' and the Emergence of Lawyer Representatives in ADR" 
(201 3) 24 Australasian Dispute Resolution journal 1 78 at 1 81 -1 86. 

Professional Obligations of Lawyers as Dispute Resolution Advocates 

There are several key obl igations that lawyers owe to their clients when representing them in 
negotiations, mediations and concil iations, the following are those most relevant to the current 
discussion. [1 82] 
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The Duty to Consider Settlement 

Wolski asserted that lawyers owe a duty to their clients to consider settlement. This is supported by the 
Law Council of Australia's Model Rules of Professional Conduct and Practice: 

A practitioner must where appropriate inform the client about the reasonably available 
alternatives to fully contested adjudication of the case unless the practitioner believes on 
reasonable grounds that the client already has such an understanding of those alternatives as 
to permit the client to make decisions about the client's best interests in relation to the 
litigation. 

These model rules are not binding on legal practitioners, but there are mirror provisions contained in 
professional conduct rules throughout Australia that are binding and enforceable. Duties of lawyers to 
encourage clients to consider settlement are also contained in legislative obl igations in most areas of 
Australian law. It is this duty that imposes an onus on lawyers to work with clients to ascertain the niost 
appropriate dispute resolution processes for their dispute and to advise them of the advantages and 
disadvantages of these alternatives. There may be particular reasons why in some cases court 
proceedings must be preferred - for example, where the other client is not prepared to make full 
disclosure of essential information or where there is extreme urgency and the case will be prejudiced 
by any delay. 

The Duty of Loyalty to the Client 

Perhaps the obligation most relevant to this discussion is that legal practitioners owe a duty of loyalty 
to their clients and must act in their client's best interests to advance their cases. The Law Council of 
Australia's Model Rules of Professional Conduct and Practice state: 

A practitioner must seek to advance and protect the client's interests to the best of the 
practitioner's ski l l  and dil igence . . .  

This notion of acting in the client's best interests was described by Moynihan J in Legal Services 

Commissioner v Baker. 

The lawyer should put the client's interest first and treat the client fairly and in good faith, 
giving due regard to a client's position of dependence upon the practitioner. 

This obligation remains relevant in dispute resolution settings outside of court. As Madarlane stated, 
"[t]here is no lessening of the lawyer's responsibility to achieve the best possible outcomes for his 
client in client resolution advocacy" . 

It is this duty that must be at the forefront of dispute resolution advocates' minds. Although trained as 
to the advantages of integrative negotiation and collaborative and problem-solving [1 83] approaches, 
legal practitioners must . ensure that their clients achieve the best possible outcomes, subject to 
following their instructions. Madarlane describes this in terms of "the goal of the conflict resolution 
advocate is to persuade the other side to settle - on her clients' best possible terms". 

Dispute resolution advocates will to some extent a lways be, "adversaries" because lawyers, on 
opposite sides of legal cases, have obl igations to remain loyal to and promote the interests of their 
clients. As a commercial litigator has explained: 

I see a completely different form of adversary process. You can cal l  it a mediation because 
we're working together to come up with a deal, but we're still adversaries - I'm sti l l  trying to 
get the best possible deal that I can. 

A distinction can be drawn, however, between lawyers as adversaries acting in their clients' best 
interests and lawyers behaving in an adversarial manner that some might argue is more appropriate in 
a courtroom. The latter is not suitable conduct for dispute resolution advocates; for example, 
antagonistic questioning of a client imitating cross-examination. Madarlane certainly envisages that 
lawyers as "conflict resolution advocates" fall within a non-adversarial practice framework. Following 
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this approach, at this stage of the investigation, dispute resolution advocacy can continue to be 

described as fal l ing within the realm of non-adversarial practice. 

The Duty of Competence and Diligence 

In recent times, specific g uidelines have been developed for dispute resolution advocates that fall 

within the general duty of competence and di l igence. The Law Council of Australia has produced 

Guidelines for Lawyers in Mediations, which are not binding and state that "[i]t is not intended that that 

the guideli nes derogate in any way from the usual obligations imposed on lawyers by law or any 

eth ical rules, professional conduct rules or standards" . In relation to the role that lawyers should play in 

mediation, they provide: 

Mediation is not an adversarial process to determine who is right and who is wrong. 
Mediation should be approached as a problem-solving exercise. A lawyer's role is to help 
clients to best present their case and assist clients and the mediator by giving practical and 
legal advice and support . . .  The ski lls required for a successful mediation are different to those 
desirable in advocacy. lt is not the other lawyer or mediator that needs to be convinced; it is 
the client on the other side of the table. A lawyer who adopts a persuasive rather than 
adversarial or agg ressive approach, and acknowledges the concerns of the other side, is more 
l ikely to contribute to a better result. 

It is interesting to note that similar guidel ines in New South Wales espouse this same language and 

provide that the role of legal practitioners in mediation is: 

To participate in a non-adversaria l manner. Legal representatives are not present at mediation 
as advocates, or for the purpose of participating in an adversarial court room style contest 
with each other. 

It is argued that neither provision is completely accurate when stating that lawyers are not present at 

mediation as "advocates". Rather, it is suggested - that lawyers should not take on the role of 

aggressive adversarial advocates; however, it is fitting for them to act as assertive dispute resolution 
advocates or, as Macfarlane has termed them, "conflict resolution advocates". The reference to [1 83] 
participati ng in  a non-adversarial manner highl ights that the use of extreme positional bargaining or 

aggressive and hostile behaviour towards the opposing lawyer or client is  inappropriate in mediation 

settings. 

The Duty to Give Legal Advice 

The advantage of clients having legal representation during mediation and conciliation processes is 
that they have the benefit of legal advice before, during, and after the process. Lawyers can reality-test 
offers and counter-offers with clients and ensure they are aware of the pros and cons of any proposed 

settlements. They can advise as to how negotiation offers compare with l ikely court outcomes and 
weigh up the benefits of early settlement as opposed to paying the legal fees required to reach judicial 
decisions. 

Wolski has highlighted that this involves providing the client with information and advice to: 

enable the client to make informed decisions about what is, and what is not, in the cl ient's 
best interests by advising the client of the relevant law, the issues in the case, the client's 
possible rights and obligations, the options available to the client and the l ikely consequences 
of those opti ons. 

In this context, lawyers must be careful not to und uly coerce their clients to settle. However, it has 

been held that advice to accept a settlement "is not negligent merely because a court subsequently 

considers that a more favourable outcome would or might have been obtained if the original dispute 

had been litigated to judgment (or a more favourable compromise would or might have become 

available later)".  
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The Duty to Follow the Client's Instructions 

The final relevant obl igation is the duty to follow the client's instructions. This duty can conflict with 
lawyers taking collaborative and problem-solving approaches if clients have not been educated in 
these strategies. Lawyers must coach their clients as to how to engage in integrative negotiations. 
Legal practitioners are bound to follow their clients' instructions and this can cause difficult issues in 
dispute resolution when lawyers may perceive their clients have unrealistic expectations and are 
seeking improbable settlements. 

The New Advocate 

There are many examples of where lawyers will need to "advocate" for their clients in dispute 
resolution settings. In court-connected conciliation processes, lawyers often put forward positional 
offers, particularly where financial issues are concerned, and provide the relevant facts in support. 
Concil iators form views about appropriate ranges for settlement, based on this information. This is 
because legal negotiations generally take place in "the shadow of the law". If settlement is not 
achieved, concil iators may have to make recommendations for procedural orders, such as for the filing 
of further documents. If Party A is alleging that fu l l  discovery has not been made and Party B is 
withholding information, Party A, via his or her lawyer, will need to convince the concil iator that orders 
are required for the discovery of further documents, which may be crucial to a fair determination of 
the case. 

[1 85] Even in facilitative mediation processes where integrative negotiations are being employed, 
lawyers cannot always act "co-operatively" because they have overarching obligations to act in their 
client's best interests. Although the general aim of mediation is ""to reach an agreement which 
accommodates the interests - and needs of a l l  the disputants", this wi l l  not always be possible. In 
some cases an offer that accommodates the needs of one party may not meet the needs of the other 
client. An example is a family law scenario where both parents want the child to live with them for the 
majority of the time. On this particular issue, one parent will be a "winner" and one a "loser", even if 
the parents agree to a half-time arrangement because this was not the outcome that either party was 
seeking. Also a half-time arrangement, although a "compromise" in  terms of interest-based 
negotiations, may not be in the best' interests of the child. 

Wolski makes this point when stating that: 

However, it is not possible to rule out competitive negotiation and lawyer dominance in 
mediation . . .  and there is no absolute prohibition on lawyers acting competitively (rather 
than co-operatively) in mediation . . .  The primary obligation on legal representatives (aside 
from their duty to the court) is to further the interests of their clients. Sometimes a client's 
interests will be best, furthered by an adversarial advocacy approach, just as might be the 
case in negotiation . . .  An adversarial approach is al l  the more suitable in, settlement' and 
evaluative models of mediation. 

It is suggested that even an adversarial advocacy approach can fall within the realm of non-adversarial 
practice if one includes lawyer engagement in dispute resolution processes that occur outside court, if 
necessary to protect the client's best interests. 

This is not to say that aggressive adversarial behaviour or "zealous advocacy" should be promoted. An 
understanding of and an ability to implement integrative negotiation strategies and collaborative 
behaviour forms the core knowledge and skills of an effective dispute' resolution advocate. However, 
the role is a complex one and must be flexible and responsive to the particular situation at hand. In 
practice, not al l  lawyers are trained in integrative negotiation and, not al l  choose to implement this 
model. In some cases, legal practitioners may find themselves with opponents who are acting in 
aggressive and positional manners. In  such instances they may have to counter such tactics themselves 
with assertive or positional negotiation. Further, not al l  clients genuinely want to take a collaborative 
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approach and might be using a process such as mediation as a delaying tactic or "fishing" expedition. 
Although lawyers should not assist cl ients to use dispute resolution for such adverse means, they will 

need to be able to identify such tactics, learn how to respond to them and educate their clients on the 

benefits of taking a more collaborative approach. 

Conclusion: Dual Challenges 
The dispute resolution advocacy role of lawyers is an important one, particularly because the majority 

of legal disputes settle before reaching an adjudicated decision. The "new lawyer" and, in particular, 

the "new advocate" is spending the majority of the working week acting for clients in dispute 

resolution processes outside of court - that is, in non-adversarial settings. 

The analysis in this article has demonstrated that dispute resolution advocacy can be categorised as a 
subset of non-adversarial practice. Dispute resolution advocates will to some extent remain [1 86] 

adversaries and at times might have to advocate for their clients when seeking to obtain the best 

possible deal. They are, however, sti l l  engaged in non-adversarial processes in terms of dispute 

resolution as d istinct from adversarial court proceedings. Lawyer representatives acting in negotiation, 

mediation and conciliations should not engage in agg ressive "adversarial" behaviour that belongs in a 

court environment, such as antagonistic questioning or extreme positional bargaining. 

The challenge for lawyers is, as Macfarlane has argued, to become 
_
accustomed to wearing "two hats" 

and be competent and efficient both when representing clients in judicial settings as "court 

advocates" and when acting for clients outside of court as "dispute resolution advocates" . It is 

suggested that in both settings they can engage in client-centred practice: take a problem-solving and 

holistic approach, identify the clients' underlying interests, and analyse the conflict. In each context 
they should identify the issues, formulate a dispute resolution strategy, and look for legal and non-legal 

solutions. When engaged in both forums, lawyers can be settlement-focused, seeking to resolve their 
clients' cases as quickly and cost-effectively as possible, while keeping conflict to a minimum. 

There is a challenge for law schools in training future lawyers to be competent not just in 
non-adversarial practice but also in the specifics of dispute reso lution advocacy. Ideally, law students 

would be introduced to non-adversarial practice at an early stage in their studies and then given the 
opportunity to learn higher level knowledge and skills in dispute resolution advocacy at the end of 

their degree, just before they enter the workplace. Future lawyers need to be educated about a range 
of models, including distributive negotiation, evaluative mediation, and conciliation processes. In 

addition, knowledge of their professional obligations and the skills to balance these duties is essential 
so that future dispute resolution advocates will abide by the duty of loyalty and seek to advance and 
protect their clients' interests, whether representing them inside or outside of court. 

--- ro� ---

MODEL RULES OF PROFESSIONAL CONDUCT AND PRACTICE 
[1 . 1 75] The Law Council of Australia represents the legal profession at the national level to 

promote the administration of justice, access to justice and general improvement of the law 

and, in executing these roles, it advises governments, courts and other federal agencies on 

ways in which the law and the justice system can be improved for the benefit of the 

community. The Law Council drafted a set of Model Rules of Professional Conduct and 

Practice (Model Rules) in February 1 9 9 7. Between 2000 and 2002 a committee of the Law 

Council amended those rules, which were ultimately adopted by the Law Council on 
1 6  March 2002. 

The Model Rules seek to provide a national standard of conduct amongst legal 
practitioners and it was envisaged that this standard would ultimately be adopted by each of 
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the State and Territory law societies and the institutes. The Rules apply principally to legal 

practitioners practising as solicitors, or as barristers and solicitors. The term "practitioner" is 

used throughout to refer to persons practising as solicitors, or as barristers, or as barristers and 

solicitors or incorporated law firms. The Advocacy Rules, which are contained within the 

Model Rules, apply to all practitioners who are engaged in advocacy, whether or not their 

predominant style of practice is that of a solicitor or a barrister. In particular, Model Rule 12.3 

relates to the advice on dispute resolution alternatives to litigation and states: 

"12.3 A practitioner must where appropriate inform the client about the reasonably available 
alternatives to fully contested adjudication of the case unless the practitioner believes on 
reasonable grounds that the client already has such an understanding of those alternatives as to 
permit the client to make decisions about the client's best interests in relation to the litigation." 

Notwithstanding the differences between State, Territory and the federal jurisdictions, the 
following table illustrates the relationship between the Model Rules and those implemented by 

the State and Territory bar associations and law societies. While the Model Rules are reflected 

in most jurisdictional iterations, they have not been implemented verbatim in any jurisdiction. 

It is also noteworthy that there is considerable commonality between the Law Council's 

Model Rules and the Australian Bar Association's Model Rules of 2002. 

TABLE 1 .1 Law Council of Australia Table of Compliance with Model Rules 

Jurisdiction Relationship with the Law Council's Model Rules 

Australian Capital The Law Society of the Australian Capital Territory's Legal Profession (Solicitors) 
Territory Rules of July 2006 draw heavily on the Model Rules though they also contain several 

variations to account for specific local conditions. 

The Australian Capital Territory Bar Association's Barristers' Rules, consolidated in 
March 2006, draw heavily on the ABA's Model Rules 2002. The ABA's Model Rules 
are very similar to the Law Council's  Model Rules contained under the section headed 
Advocacy and Litigation. 

New South Wales The Law Society of New South Wales' Professional Conduct and Practice Rules which 
commenced December 2005, draw heavily on the Model Rules though they also 
contain several variations to account for specific local conditions. The New South 
Wales Bar Association's Barristers' Rules, consolidated April 2001, draw heavily on 
the ABA's Model Rules 2002. The ABA's Model Rules are very similar to the Law 
Council's Model Rules contained under the section headed Advocacy and Litigation. 

Northern Territory The Law Society Northern Territory's Rules of Professional Conduct and Practice of 
April 2002 draw heavily on the Model Rules though they also contain several 
variations to account for specific local conditions. The Northern Territory Bar 
Association's Barristers Conduct Rules of March 2003 draw heavily on the ABA's 
Model Rules 2002. The ABA's Model Rules are very similar to the Law Council's 
Model Rules contained under the section headed Advocacy and Litigation. 

Queensland The Queensland Law Society's Legal Profession (Solicitors) Rule of July 2007 draw 
heavily on the Model Rules though it also contains several variations to account for 
specific local conditions. The Bar Association of Queensland's 2007 Barristers Rule of 
July 2007 draws heavily on the ABA's Model Rules 2002. The ABA's Model Rules are 
very similar to the Law Council 's Model Rules contained under the section headed 
Advocacy and Litigation. 

South Australia The Law Society of South Australia's Rules of Professional Conduct and Practice 
2003 of March 2003 draw very heavily on the Model Rules with only very minor 
adjustments to account for local conditions. The South Australian Bar Association's 
Barristers' Rules of September 2005 were developed by the South Australian Bar 
Association specifically for South Australia. They are drawn from a variety of sources 
including the ABA Rules and the Rules of various law societies. 

Tasmania In Tasmania, the Rules of Practice 1 994 set out guidelines for legal practitioners that 
are contained in State legislation independently of the Law Society of Tasmania. 
However, despite the introduction of the Legal Profession Act 2007, Tasmania has yet 
to incorporate the Model Rules to the extent of other States and Territories. 

44 [1 . 1 75] 



Introduction CHAPTER 1 

Jurisdiction Relationship with the Law Council's Model Rules 

Victoria The Law Institute of Victoria Limited's Professional Conduct and Practice Rules, 
September 2005 (as amended) are based on the Model Rules though they contain 
several variations to account for local conditions. The Victorian Bar's Practice Rules 
of August 2005 are based on the ABA's Model Rules 2002. The ABA's Model Rules 
are very similar to the Law Council's Model Rules contained under the section headed 
Advocacy and Litigation. 

Western Australia Though the Law Society of Western Australia's Professional Conduct Rules of 
December 2005 cover broadly similar topics to those dealt with by Model Rules, it is 
by way of a different approach that leaves unclear to what extent the Model Rules 
were relied upon. The Western Australian Bar Association's Conduct Rules 2006 of 
February 2006 draw heavily on the ABA's Model Rules 2002. The ABA's Model 
Rules are very similar to the Law Council's Model Rules contained under the section 
headed Advocacy and Litigation. 

[1 .180) The Model Rules take into account the rise of dispute resolution within the space 

previously occupied exclusively by litigation. Under r 12.3, legal practitioners must themselves 

have an understanding of the various non-adjudicative methods of resolving disputes. 

In a further effort to establish a national legal profession, the Law Council of Australia has 

developed the Australian Solicitors' Conduct Rules (Solicitors' Rules). These rules appear to 

supersede elements of the Model Rules of Professional Conduct and Practice, although do not 

explicitly state as such. The Rules were adopted by the Law Council in June 2011 and each 

State and Territory are encouraged to adopt the Rules to ensure a common standard of 

behaviour by all solicitors practising across Australia. To date, only South Australia ( adopted 
on 25 July 2011 )  and Queensland (adopted on 1 June 2012) have adopted them, with other 

States and Territories yet to follow. Rule 7.2 states: 

A solicitor must inform the client or the instructing solicitor about the alternatives to fully 
contested adjudication of the case which are reasonably available to the client, unless the 
solicitor believes on reasonable grounds that the client already has such an understanding of 
those alternatives as to permit the client to make decisions about the client's best interests in 
relation to the litigation. 

Like the Model Rules, the Solicitors' Rules are not laws. A breach of them does not result in a 

penalty or disciplinary action against the offending solicitor. Rather, a breach of the Rules may 

form the basis of a finding by a relevant body that a legal practitioner has committed an act 

that may lead to a finding of unsatisfactory or unprofessional conduct which may result in 

disciplinary proceedings against the practitioner by their respective law society or institute. 

Role of the Bar 

[1 .1 85] The following extract discusses the role of the Bar in the promotion of and 

compliance with statutory requirements for dispute resolution. It should be noted that 

references to s 1 1 0K of the Supreme Court Act 1 970 (NSW) are now embodied in s 26 of the 

Civil Procedure Act 2005 (NSW). References to s 27 of the Commercial Arbitration Act 1 984 

(NSW) are now embodied in s 27D of the Commercial Arbitration Act 201 0 (NSW) although 
s 27D has been drafted in such a way that it nullifies some of Emmett's concerns in relation to 

confidentiality. References to r 17 A of the NSW Barristers' Rules are now embodied in r 3 8  of 

the NS W Barristers' Rules adopted on 8 August 201 1 .  The Legal Profession Act 1 987 (NSW) 

has been superseded by the Legal Profession Act 2004 (NSW). Finally, references to the Trade 

Practices Act 1 974 (Cth) are now embodied in Competition and Consumer Act 201 0 (Cth) . 
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The Bar in Mediation and ADR 
[l . 190] S Emmett, "The Bar in Mediation and ADR" (2001 -02) Bar News (Summer) 25 at 25-27. 

Recent Developments in Mediation and ADR Beyond the Bar 

There now exists a myriad of Commonwealth and State enactments dealing with mediation. In several 
instances, this legislation compels mediation or other dispute resolution processes prior to the 
enforcement of rights, for example, Farm Debt Mediation Act 7 994 (NSW), Retail Leases Act 7 994 

(NSW), Native Title Act 7 993 (Cth). In addition, the Federal Court and the Supreme Court have power 
to order parties to mediation without the consent of the parties. The District Court and the Local Court 
have powers of referral only with consent of the parties. Mediation has long since been used in the 
Family Court, Land and Environment Court and Local Court where there are nearly always emotional, 
financial or historical issues beyond the purely legal issues. Similarly, conciliation has long been used in 
industrial tribunals. 

Below are some of the more relevant recent developments in the ADR area. "ADR" has become the 
general term for processes by which disputes are resolved outside the court system. 

The new frontier for ADR is in conflict avoidance and conflict management, rather than just conflict 
resolution. However, it is the conflict or dispute resolution aspect of ADR that has particular relevance for 
the Bar and which intersects with and confronts the Bar's traditional role as that of advocate on ly. 

Section 7 7  OK Supreme Court Act 7 970 (NSW) 

From the NSW Bar's point of view, probably the most relevant recent amendment is s 1 1  OK Supreme 

Court Act 7 970 (NSW), which came into force on 1 August 2000, empowering the Court to order 
parties to mediation or neutral evaluation without their consent. 

There concerns worthy are of consideration about a process that is untransparent, largely unreg ulated 
and seemingly operating without universally accepted, endorsed or enforceable standards of conduct. 
These concerns are particularly valid from a court's point of view in circumstances where it can make 
orders compell ing parties to participate in a process that may not be the parties' process of choice and 
may be a further hurdle to access to the courts. 

On one level, this lack of regulation and transparency is a serious problem with mediation as it 
currently stands - there ought to be concerns about compulsory processes without satisfactory 
supervision. 

On another level, the flexibil ity and confidential ity are the very reasons for the popularity of the 
process where the commercial world is much more concerned with cost effective, pragmatic dispute 
resolution management. 

An origin of these concerns and tensions may lie in s 27 of the Commercial Arbitration Act 7 984 (NSW), 
whereby an arbitrator may, with the consent of the parties, also act as "mediator", although if so 
acting must observe the rules of natural justice and not engage in private conferencing. 

I would suggest it is unfortunate to describe such a process as "mediation" where it prevents such a 
fundamental step i n  a mediation process as private conferencing. It is the absence of any 
determinative or advisory role on the part of a mediator that enables use of such strategies. Once a 
mediator trespasses into either the determinative or advisory role, the risk exists of perceived or actual 
compromising of the very neutral ity that is central to the parties' confidence in the use of mediation. 

Of course, parties may agree to hybrid or varied processes. However, the integrity of the process 
selected is highly dependent on the parties being able to make properly informed choices, perhaps 
necessarily on advice from appropriately trained and skilled advisers. This is not a simple task where 
there exists such a plethora of processes and definitions that are still not yet consistently accepted by 
ADR practitioners themselves. 
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Commercial Contracts 

Many commercial contracts now contain conditions making mediation a pre-requisite to commencing 
litigation. This form of conflict management is prevalent, for example, in the reg ulation of 
infrastructure utilities (such as electricity, telecommunications and rail) in  accordance with Part l l lA of 
the Trade Practices Act 1 974. In disputes concerned with access to monopolistic util ities, the ACCC 
approves regimes for resolution that involve an integrated form of negotiation, mediation, expert 
determination and arbitration, often in the early stages without lawyers. 

These regimes are directed to avoiding potential litigation and the involvement of lawyers and as such 
are readily embraced by the relevant industry users. Generally, the courts will uphold their terms 
provided the clauses are sufficiently certain. (See: Morrow v Chinadotcom [2001 ]  NSWCA 82; but see 
also Elizabeth Bay Development Pty Ltd v Bora/ Building Services (1 995) 36 NSWLR 709; Hooper Bailie 
Associated Limited v Natcon Group Pty Limited (1 992) 28 NSWLR 1 94.) 

There is a move within organisational industries to use "mediation" as, almost, a dispute resolution 
management process that identifies how the issues of the dispute, once distilled; are most effectively 
managed and resolved. For example, it may be that some issues in a dispute are best resolved by 
consensual methods whereas other issues may need either expert determination (binding or non 
binding), arbitration, court determination or a combination of the above. The value of this type of 
mediation as a tool in  the crystall ization of different parts of a dispute and the mechanics for their 
future resolution is now emerging as an effective conflict management process. 

Regulatory Bodies 

Regulatory and semi-regulatory bodies are increasingly using compulsory mediation or binding 
arbitration or both rather than the courts. To mention two prominent examples: the World Intel lectual 
Property Organisation (well known as WI PO) manages disputes arising from the regulation and 
registration of internet domain names by way of binding arbitrations that are often conducted on the 
papers only and thereby are significantly [26] more cost effective; the National Registration Authority 
manages disputes in Australia between chemical owners and potential lessees of the use of the 
chemicals in compounds by way of med iation and or binding arbitrations. Also, s 1 44 of the Legal 

Profession Act 1 987 (NSW) provides for disputes between clients and legal practitioners to be referred 
to mediation, although participation is voluntary . . .  

Barristers' Rule 1 7 A states: 

A barrister must inform the client or the instructing solicitor about the alternatives to 
ful ly-contested adjudication of the case which are reasonably available to the client, unless 
the barrister bel ieves on reasonable grounds that the client already has such an understanding 
of these alternatives as to permit the client to make decisions about the client's best interest 
in relation to the litigation. 

In light of the introduction of Rule 1 7  A in January 2000, barristers need to address the requirements of 
the Rule and their abil ity to comply. 

One can readily envisage a scenario where a disgruntled client who has lost a case becomes aware of 
Rule 1 7A and alleges that the barrister's fai lure to comply resulted in the client being unaware or not 
understanding the alternatives avai lable and that, as a result of this fai lure to inform, the client has lost 
the opportunity to resolve the case on more favourable terms and should therefore be compensated. 
Even without identifiable damage, the barrister may still be vulnerable to a professional conduct 
complaint. 

A number of questions arise for the barristers regarding compliance with this provision: 

1 What are all the alternative processes available to a client to fully-contested adjud ication? 

2 What are the elements of each of these processes? 
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3 What are the possible outcomes for a client in respect of each of these processes? 

4 What is involved in preparation for and what is the time and cost of each of these processes? 

5 What wil l  fully-contested adjudication involve for the client, including outcomes? 

6 How does a barrister assess which of the processes is reasonably available to a given client? 

7 What constitutes reasonable grounds for a belief by a barrister that a client has such an 
understanding of the alternative processes? 

8 What is the meaning of "the clients best interests in relation to the litigation"? 

9 What is the level of understanding required by the client to excuse the barrister from discussing 

alternative processes? 

1 0  Are there any other circumstances which excuse discussion of the alternatives (e.g. urgency of 
interlocutory steps)? 

1 1  Is discussion with the instructing solicitor sufficient to satisfy a barrister of a client's understanding 
of the a lternatives? 

The first question - what sort of alternatives for compliance are available - is one to which the Bar must 
give particular thought given that Rule 1 7  A specifically imposes a requirement on a barrister to inform 
about "alternatives". This may not be as readily answerable as one might think. Even the courts do not 
speak of the same alternatives in their ADR referral sections. For example, the Supreme Court (s 1 1  OK 
Supreme Court Act 1 970) and the District Court (s 1 64A District Court Act 1 973) speak of mediation or 
neutral eva luation, whi lst the Federal Court (s 53A Federal Court of Australia Act 1 976) speaks of 
mediation or arbitration. Below are three of the more relevant of many categorisations, which further 
highlight the difficulties in determining which "alternatives": 

National Alternative Dispute Resolution Advisory Council (NADRAC) states that processes 
involving third party intervention fall into three broad categories (see NADRAC Definitions 
March 97, and unchanged by NADRAC Report 2001 ): 

• Determinative (adjudication, arbitration, expert determination, references) 

• Advisory (early neutral evaluation, case appraisal, conciliation) 

• Facilitative (mediation, facilitation, conciliation) 
(There is a real debate in the ADR industry as to the overlap, if any, between mediation and 
concil iation and the extent to which any advisory role by the neutral is appropriate in 
mediation. The difficu lty is enhanced by the plethora of definitions both within  Australia and 
international ly. There is currently a subcommittee of the United Nations examining the 
UNCITRAL Rules in respect of this issue.) 

ii In  the Barristers Resolution Service the following alternative processes are identified: 

• Arbitration 

• Expert determination/references 

" Early neutral eva luation or appraisal 

• Mediation 

• Conciliation 

iii The Law Reform Commission purports to map these processes on a continuum from the least 
to the most adjudicative: 

• Negotiation 

• Mediation 

• Neutral eva luation 
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• Conciliation 

• Expert advice and assessment 

• Arbitration 

However, whatever the appropriate alternatives and definitions, there has been a growing demand for 
an integrated approach to the various processes. 

I would suggest that a barrister's obligation is to turn one's mind to the intention of Rule 1 7  A and its 
pragmatic compliance. The questions raised above simply illustrate the need for careful consideration 
of the duty imposed. (26] 

Barristers in Mediation 

It is important for the Bar to consider the role it will take in these sorts of consensual dispute resolution . 
processes. The important point to stress is that alternative means of dispute resolution are not just a 
vast set of ill-defined processes. ADR has come to be perceived as an industry in itself closely 
interwoven with litigation. 

It is obviously important that compromises reached through mediation be achieved against a 
background of an informed understanding of a party's rights and the remedies available through the 
courts, [27] together with an assessment of the likely outcomes from a court. Solicitors are effectively 
carrying out this role more and more often without recourse to the Bar. 

In a mediation it can be very useful to have the benefit of the skill of an advocate. However, where that 
skill is perceived as the only constructive role for a barrister, then it is often not seen as adding sufficient 
value. The barrister's role should be seen more in terms of advising the client in facilitating a settlement 
with which the client can live rather than a settlement with which the barrister can live. Mediation is 

not there to enforce a party's legal rights, but to manufacture a mutually tolerable resolution. 
Consensual resolution will usually have a greater prospect of acceptance and endurance than 

adjudicated outcomes, because it fosters communication among parties and creative consideration 
beyond rights-based parameters for dealing with conflict. 

There is a perception among solicitors and dispute resolution practitioners that barristers tend to see 
the dispute in terms of court outcomes only and often ignore the wider issues which can lie at the 
heart of a conflict. Failure by legal advisers to address these issues is a common impediment to 
settlement. 

Mediation provides parties with an opportunity to identify and explore these relevant personal factors 
in a confidential forum where voluntary participation is founded in good faith. Whilst the notion of 
"good faith" has difficulties for lawyers in terms of certainty, it is a notion that is well understood and 
embraced by parties participating in a mediation process and is a fundamental cornerstone to the 
success of that process - it is also one of the distinguishing features between mediation and structured 
settlement negotiations. It is a tool to facil itate constructive discussions and is not intended for use as a 
weapon between parties. Similarly confidentiality of discussions is a tool which should facilitate full and 
frank disclosure and discussion of issues thereby offering parties the best opportunity for teasing out 
resolution options for consideration. 

The absence of a desire of a party to participate in that spirit (despite the statutory obl igation to 
participate in good faith imposed by s 1 1  OL of the Supreme Court Act 1 9  70 (NSW)) may be a relevant 
factor for a court to consider before it makes a mandatory order to mediate. 

If barristers are to remain advocates only, rather than dispute resolution advisers (and all that those 
three words import), they need to appreciate the effect that that will have on the Bar's traditional work 
and its perceived ability to participate in mediation, ADR and dispute management. 

Final ly, all this highlights the need for an understanding of these various ADR processes, their proper 
definitions and uses coupled with a universally accepted standard of conduct and accreditation. 
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One of the practical difficulties with a universal standard has been the administrative framework it 
would require and the enforceabil ity of any sanctions or licenses [sic] to be applied. Within professional 
bodies, such as the Bar Association, many of these concerns can be accommodated. 

Similarly, appointment to various panels can go some way to identifying, adopting and enforcing a 
standard of skill, experience and conduct. However, the field of dispute resolution practice is far wider 
than that being conducted by professionals and panels. 

--- S,')Q1 ---

[1 .195] While Emmett's article is a little dated, mainly because of the changes to legislation, it 
still has currency in the debate over the role of the legal profession in dispute resolution. In 
particular, his list of questions for barristers who are required to comply with r 38 of the NSW 

Barristers' Rules is still on point for advocates practicing in our courts today and raises real 
issues about the level of compliance required of the legal profession. 

[1 .200] There have been no cases litigated in Australia where a legal practitioner has been 
sued for failing to advise a client of dispute resolution options. However, there have been a 
number of cases in Australia where legal practitioners have been successfully sued for failing to 
advise clients of certain information or tendering incorrect advice: see NRMA Ltd v Morgan 

(1999) 3 1  ACSR 435; [1 999] NSWSC 407 (although later reversed by the NSW Court of 
Appeal in Heydon v NRMA Ltd [2000] NSWCA 374 ) ; Feletti v Kontoulas [2000] NSWCA 59; 
Vulic v Bilinsky [1 983] 2 NSWLR 472. It is only a matter of time before the issue of a legal 
practitioner failing to advise a client on dispute resolution options comes before a court under 
an action for common law negligence or for professional misconduct or unsatisfactory 
professional conduct pursuant to relevant State and Territory legislation regulating the legal 
profession. 

[1 .205] Questions 

1. What are the historical origins of dispute resolution? 

2. Has dispute resolution flourished in the private or public sector or both? 

3. Should there be an "A" in Alternative Dispute resolution? If so, what should it stand for? 

4. How do you define dispute resolution? 

5. What factors should be considered when choosing a dispute resolution process? 

6. Should the legal profession be as involved in dispute resolution as they currently are? 

7. Does the training of lawyers prevent them from being effective dispute resolution 
practitioners? 

8. Should lawyers properly advise their clients of dispute resolution options? If so, how can 
they properly do so? 
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