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Pref ace 

At a time where the professional opportumt1es for law graduates may no longer 
bear the hallmarks of a traditional legal career, the ability to communicate in writing in 
clear language to any audience is an important skill. Mastery of this skill is a significant 
asset of a job-ready law graduate in the job market of the future. 

Developing high level written communications skills, however, particularly in the 
transition to tertiary studies and especially at law school, remains, for many, a difficult 
process. This can be despite the concerted efforts of law schools to make the transition 
as easy as possible. Like the first edition, the objective of this second edition of this 
book is to support students to understand and to meet the expectations of their law 
school in their written work and to improve students' written communication skills in 
preparation for their future career. 

Technological change means that student cohorts engage with their learning 
at university in different ways, but the preparation of written assignrn�ents, whether 
academic or profession-orientated, remains a constant feature of life at law school. 
Equally, regardless of the content and the way in which student assignments are designed, 
the rigours of academic integrity standards are ever present. In some instances, the rapid 
advancements of technology and its integration into the learning and work environment 
presents greater challenges for law students in relation to ensuring their work complies 
with academic integrity requirements. 

Legal writing remains one of the most common methods of assessing students' 
knowledge and their ability to apply and analyse the law. The unique nature of the 
written law assignment means, however, that many first year law students do not 
understand how to demonstrate their level of knowledge and their analytical skills. The 
purpose of this edition of the book is to articulate clearly to students what is expected 
and how they should respond to these requirements. 

In writing this second edition we have drawn strength from the feedback from 
students, colleagues and other peers about the first edition. The chapters include further 
examples and exercises that will assist students to develop key legal writing skills. 
In this edition, one of the primary areas of focus is the grammatical errors we, our 

colleagues and peers regularly observe in students' work. Further examples and exercises 
highlight, explain and allow for the practical application of these common problems. 
The requirements of academic integrity are still explained in detail in chapter four but, 
in light of their importance for admission as a legal practitioner, they are also reinforced 
in a variety of examples and exercises in chapters five and six. In response to feedback 
from our peers and colleagues, case notes and opinion writing have been incorporated 

• 

xiii 
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into the book to ensure that students can locate guidance on the most frequent forms 
of written assessment at law school. 

Like the first edition, this book sets out to clarify expectations about good writing to 
law students in a way that is useful at any stage of their degree but is particularly helpful 
for students new to law school. It also endeavours to illustrate various ways in which 
students can deliver what is expected of them. It does so with the aid of complementary 
online ancillary materials that present a range of practical exercises that are of assistance 
in developing new skills for old problems. It also seeks to provide guidance in relation to 
general study skills, such as time management and assisting students to understand and 
respond to their tutor's feedback. 

Again, we would like to thank Jocelyn Holmes, the Commissioning Editor of both 
the first and this second edition, for her renewed commitment to a book of this kind, 
and for her efforts to bring this book into being. We would also like to thank Ms Sue 
Spinks, Senior Lecturer in Linguistics at Macquarie University, for her generous review 
of Chapter 2 of this book and the insightful comments and suggestions she provided. 

Nichola would like to thank Simon Corbett-Jarvis for his support and encouragement 
throughout the writing process. She would also like to thank the members of the first 
year teaching team at James Cook University for their enthusiasm, dedication and 
collegiate approach towards teaching and supporting first year law students. 

Brendan would like to thank his family, in particular Laura Grenfell, for their ongoing 
support and encouragement in this project. He also extends his thanks to the team of 
first year teachers at Flinders Law School for their support of this book. 

We also thank our students whose progression from first year law students to 
graduates continues to be the inspiration for this book and to our colleagues and peers 
who provided insightful feedback for the preparation of this second edition. 

xiv 

Niclzola Corbett-Jarvis and Brendan Grigg 

2016 



Chapter 1 

Introduction 

Purpose of this chapter 
The purpose of this chapter is to introduce the book and to explain what each chapter 
covers and how each chapter can be used. Chapter 1 also identifies considerations that 
apply to written communications that generally do not apply to verbal communications. 

It introduces some key rules or principles that the courts have developed to interpret 
documents and legislation and also illustrates their importance to legal writing. This 
chapter then explains how and why these considerations are relevant and useful to assist 
law students in achieving the legal writing standards expected of a law graduate. 

Key concepts 
The differences between written and verbal communication 

The principles that courts use to interpret legal documents and legislation 

The importance for students undertaking the Bachelor of Laws and the Juris Doctor 
of meeting the national Threshold Learning Outcome (TLO) standards, in particular 
TLO 5: Communication 

The benefits of revisiting the concepts covered in this book throughout a course of 
legal study to refine legal writing techniques and improve assignment grades 

Why and when do we write? 

CONCEPT 

The answers to this question is worthwhile considering as you open a book on effective 1.1 

legal writing, as you embark upon your studies at law school and as you progress through 
your law studies and refine your legal writing. 

Writing is a means of communication. So is speaking. The two are not mutually 
exclusive, but written communication can be an efficient and effective substitute for 
spoken communication in many instances. So, at the outset of this book it is, perhaps, 
appropriate to ask, not so much why do we write, but when do we write? What are the 
differences between written and spoken forms of communication and how should we 
address these differences? 

During many face-to-face conversations, the speaker and the listener benefit from 
their proximity in a number of ways. Obviously, the listener is able to request the speaker 
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to repeat or clarify something. 1 The speaker is able to ascertain whether his or her message 
has been understood and adapt the approach if necessary. Body language, facial expressions 
and subtleties in tone of voice can also facilitate (or obstruct) the flow of information. 2 

The beneficial aspects of this proximity between speaker and listener are entirely 
absent when communication is in writing.A writer cannot simply moderate the tone or 
volume of his or her voice to indicate that something is important.3 A writer must draw 
on other techniques to achieve this effect. Similarly, a writer cannot rephrase something 
if, at first, the reader did not understand it.Writing that has not been understood is not 
effective conmmnication and is, ultimately, wasted. 

Another difference between the spoken and the written word is that the latter is 
permanent.4This rather trite observation is nevertheless significant for legal writing given 
the importance of the written word in law. Contracts and wills are both examples of legal 
documents, the drafting of which is often scrutinised closely. In addition, documents are 
often shown to persons other than the intended recipient. Letters are often viewed by 
more than just those to whom they are addressed. Sometimes the audience or reader 
will be individuals whom the writer did not anticipate. Emails, for example, are easily 
forwarded to third parties without the knowledge or consent of the writer. 

It is this unique background to writing, combined with the fact that the written 
assignment is a primary form of assessment, which means that law students need to 
focus on their writing. The first step in this process is to focus on the importance of the 
written word in relation to the interpretation of legal documents and legislation. 

'The grammatical and ordinary sense' 

1.2 When documents such as contracts and wills are subjected to the scrutiny of the 
courts, the courts apply a number of principles of construction in order to interpret 
the meaning of a word, phrase or provision. In most cases, the courts are only able to 
interpret the words as they appear on the page. Extrinsic or subsequent evidence as to 
what the parties intended to achieve is usually inadmissible.5 This means that the focus 
is on the words as 11Jritten. There are a range of rules or principles that may be applied to 
assist with the interpretation of contracts, wills and other legal documents. These rules 
of interpretation are founded on the common law principles of statutory interpretation, 
which the courts have developed and refined over the centuries. Even when a provision 
in a statute is ambiguous or its interpretation is open to doubt, the courts must apply 
the provision if it is relevant to the dispute between the parties. The courts must defer 
to the will of Parliament, which means that a court cannot disregard a statute merely 
because its meaning is unclear or it is badly drafted. Instead, the court must identify 
what Parliament intended and apply that to its interpretation of the relevant legislative 

Ross Hyams, Susan Campbell and Adrian Evans, Practical Legal Skills (Oxford University Press, 
3'" ed, 2007) 55. 

2 Ibid. 
3 Ibid. 
4 Ibid. 
5 T his is called the 'parol evidence rule'. 
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provision. As a consequence, a range of principles have developed over time to assist 
with the interpretation of words and provisions in dispute. 

The 'literal approach' , also known as the 'ordinary and grammatical meaning' and 1.3 

the 'plain meaning rule' , is the starting point for interpreting any statute.6 In Project 
Blue Sky Inc v Australian Broadcasting A11thority (1998) 194 CLR 355, 384, McHugh, 
Gummow, Kirby and Hayne JJ reflected on the importance of the literal approach in 
interpreting a statute: 

[T]he duty of the court is to give the words of a statutory provision the meaning that 

the legislature is taken to have intended them to have. Ordinarily, that meaning (the legal 

meaning) will correspond with the grammatical meaning of the provision. 

Application of the literal rule results in an initial determination of what the language 
means in its 'ordinary and natural sense' .7 Its focus is therefore on the 'grammatical and 
ordinary' meaning of a word, phrase or provision through reference only to the wording 
used, the grammatical arrangement of the words and the context in which they appear. 

It should be noted that the purposive approach is now the dominant approach towards 1.4 

the interpretation of statutes. The Commonwealth and state legislatures have prescribed 
that a purposive approach must be adopted in construing statutes. 8 The purposive 
approach involves adopting a reading of the statute that is consistent with the purpose 
of the relevant Parliament in passing the legislation. The literal rule, however, is still 
the starting point for interpretation of a word, phrase or provision. If Parliament has 
succeeded in expressing its intent clearly in the statute, a literal reading of the statute will 
lead to the same interpretation as the purposive approach.9 

The literal approach is also applied to the interpretation of legal documents where the 1.5 

courts only have the words as presented in the document as a whole to determine the 
meaning of the word, phrase or provision in dispute. Thus, the grammatical and ordinary 
sense of a word has a distinct legal significance and effect. When lawyers draft legal 
documents, they must ensure that the content is clear and accords with the ordinary and 
grammatical reading likely to be applied in its interpretation should it ever be subject 
to judicial scrutiny. Further, when advising a client in relation to an existing document, 
lawyers must be able to appreciate the significance of the ordinary and grammatical 
meaning so that they can properly advise a client as to the range of interpretations that 
may be placed on the content and, ultimately, what this will mean for the likelihood 
of the client's case succeeding. It is therefore necessary for lawyers to focus keenly on 
grammar and meaning in all forms of written communication. 

6 

7 
8 

Reid 11 Reid fl 979] 1 NZLR 572, 594 (Cooke J). See also Grey ll Pearso11 ( 1857) 10 ER 1216, 1234; 
Peter Butt, i\llodem L�gal Drafti11,� (Cambridge University Press, 3c.J ed, 2013) 56; Catriona Cook et al, 
L1yi11g Dow11 the Law (LexisNexis Butterworths, 9'h ed, 2015) 309- 1 1. 
See A111alga111atcd Society of E11,�i11eers llAdelaidc Steamship Co Ltd ( 1920) 28 CLR 129, 161-2 (Higgins]). 
See Acts llltcrpretatio11 Act 1901 (Cth) s 15AA; Legislation Act 2001 (ACT) s 139; bztcrpretatio11 
Act 1987 (NSW) s 33; I11tcrprctatio11 Act 1978 (NT) s 62A; Acts foterprctatio11 Act 1954 (Qld) s 14A; 
Acts Intcrprctatio11 Act 1915 (SA) s 22; Acts I11terpretatio11 Act 1931 (Tas) s 8A; llltcrpretation qf Legislatio11 
Act 1984 (Vic) s 35(a); Interpretatio11 Act 1984 (WA) s 18. 
For further information, see Catriona Cook et al, Laying Down the Law (LexisNexis Butterworths, 
9th ed, 2015) 308-26. 
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Professional and pragmatic considerations: 
the importance of written communication for 
l aw students 

1.6 The ability to communicate effectively in wntmg, in a variety of situations and to 
a range of audiences, is a key skill that a lawyer must develop and master to ensure 
professional success and recognition. In addition, there are several reasons why effective 
writing is a skill that law students need to develop and implement while still at law school. 

The obvious pragmatic advantage of effective writing skills at law school lies in the 
ability for you to convey well your understanding of what you have learnt and your 
ability to critique and apply the law in a range of different law school assignment contexts. 
This is so whether your assessment task is theoretical, practical or your assignment is of 
the type that authentically replicates the day-to-day work of a lawyer. 

In addition, plain English writing techniques, which are a critical element of 
effective writing, are useful in imposing discipline and structure on your writing and 
are thus crucial components of the preparation and drafting of any assignment. Effort in 
preparing and drafting your work, as well as in observing the conventions of academic 
writing in editing, proofing and polishing your work, will be appreciated by the marker 
and rewarded. 

As this book demonstrates, a focus on clarity in your writing at law school demands a 
consideration of the context of your writing, your purpose for writing and, importantly, 
the reader for whom you write. Placing the reader and the reader's needs foremost 
in your mind as you approach, plan, execute, edit and finalise a piece of writing will 
ensure that you do not forget that law is about people. It is important not to lose sight 
of this, despite the fact that studying law involves frequent reference to the decisions of 
appellate courts, where the clients who initiated the litigation in the first instance have 
often been relegated to an insignificant role.10 

Meeting the expectations of a graduate of the 
Bachelor of laws or the Juris Doctor 

1. 7 The importance of communication to the legal profession is reflected in the standards 
expected of Australian law graduates as set out in the so-called Threshold Learning 
Outcomes (TLOs) .11 These standards were developed in 2010 for the Bachelor of Laws 
and in 2012 for the Juris Doctor,12 with reference to national and international standards 
for law graduates. 

10 Sharon Wesley, Good Practice Guide (Bachelor <?f Lml's): Co1111111111ication (Threshold Leaming 011tcolllc 5) 
(Australian Learning and Teaching Council, 20 1 1) 14. 

11 Sally Kift, Mark Israel and Rachel Field, Leamin.� and Teaching Acade111ic Standards PnUect: Bachelor 
of Lall's Leami11,r; and Tcachin/,; Acade111ic Standards State111ent Dcce111ber 2010 (Australian Learning and 
Teaching Council, 20 10). 

12 Council of Australian Law Deans ,J11ris DoctorTl1reslwld Leamiite 011tcol/les (March 2012) <http://www. 
cald.asn.au/ media/ uploads/JD%20TLOs%20(March%2020 12)%20Andrew%20Kenyon 1 . pdf>. 

4 
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TLO 5, devoted to communication and collaboration, is common to both the TLOs 
for the Bachelor of Laws and the Juris Doctor. It provides that graduates of each course 
will be able to: 

(a) communicate in ways that are effective, appropriate and persuasive for legal 
and non-legal audiences; and 

(b) collaborate effectively. 

This book facilitates students' achievement of the communication standards set out in 1.8 

TLO 5. It does so in a number of ways. 

First, it expressly embeds the teaching of writing skills within the context of the 
discipline of law. Plain English writing techniques, grammar rules and exercises, and 
the examples for academic and professional legal writing, are all set in a legal context in 
order to illustrate that the writing task is as important as the content of the law. 13 While 
this book is suited to a variety of legal writing courses, 14 it is also relevant to substantive 
law courses both compulsory and elective, regardless of their sequence in the degree. 

Second, this book acknowledges that students build literacy skills 'over time' .15 
It speaks primarily to students in their first years at law school but functions as a guide 
to any writing task in subsequent years. It is also particularly relevant to later year and 
practical legal training students undertaking assignments that authentically replicate 
the work of a legal practitioner. This particular component of this book facilitates the 
transition from law school to the workplace. 

Third, this book's focus on feedback and, in particular, on assisting students to 
understand and interpret it will help develop active revision and editing skills1r' and 
will encourage the development of reflective learning through review of written work 
combined with the identification and implementation of suitable action to ensure 
continued improvement. This section of the book also assists the transition to legal 
practice in that many legal practitioners continue to enhance their skills through 
reflection on their own abilities and the abilities of those around them with a view to 
improving their own performance in future. 

The contents of this book and how to use them 

There are three principal uses for this book: 

1. It is a guide to plain English writing techniques, key grammar points and rules 
of punctuation, the use of which are crucial to clear and effective legal writing. 

2. It is a guide to writing the main types of law school assignments: you will 
find a relevant guide to the planning, preparation, editing and finalising of 
many of the legal writing assignments students face at law school in the 
relevant sections of Chapters 5, 6 and 7. 

13 Wesley, above n 9, 13. 
14 Your university may refer to these as 'subjects', 'modules', 'topics' or something similar. 
15 Wesley, above n 9, 14. 
16 Ibid. 
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3. It is designed to further your understanding of the importance of 
acknowledging the work of others in your assignments. A student's application 
for admission as a lawyer may be denied where he or she was found guilty of 
academic misconduct by breaching the requirements of academic integrity. 
Ensuring your work complies with the relevant academic integrity policy of 
your university or law school will enable you to avoid these problems. 

Chapter 2 provides a guide to successful grammar use in clear legal writing, focusing 
on areas of grammar that present the greatest challenges to law students. It does so by 
introducing some key historical events in the development of English that explain why 
English grammar is the way it is. It considers, for example, the Norman Conquest of 
England in 1066 and the vast legal vocabulary that even today illustrates its lasting effects. 
This chapter provides a number of exercises for students to practise these rules and a 
number of case studies that illustrate why they matter in law. 

Chapter 3 builds on this by presenting plain English writing concepts and techniques 
that law students can use and add to their repertoire of writing skills. It explains why 
legal writing has traditionally been characterised by its verbosity and complexity. It also 
introduces plain English writing techniques that can enhance the clarity and readability 
of legal writing, including your writing at law school. 

Chapter 4 considers the ethical dimensions of legal writing at law school and, 
in particular, the obligations upon law students to conduct themselves ethically and 
professionally at all times during their tertiary education. This chapter explains the 
rationale behind university academic integrity policies that require students to present 
work that is their own and that properly acknowledges the use of others' words and 
ideas. A failure to do so may affect a student's application for admission as a lawyer after 
graduation, as this chapter's analysis of the development of Australian case law shows. 
It therefore provides a series of steps and tips that you can use to ensure that your writing 
complies with your university's academic integrity requirements. 

Chapter 5 is designed to guide students through the two most common types 
of written assignments at law school: the problem question and theoretical essay. Its 
primary purpose is to help students understand, and respond to, the issues and directions 
presented in these two types of question. This chapter tackles problem questions and 
theoretical essays separately, providing extensive guidance on planning and preparing, 
drafting and refining work in accordance with the precise parameters of the task; it is 
intended to make explicit the expectations of law students' written work. 

Chapter 6, like Chapter 5, concentrates on guiding students through particular 
types of legal writing assignments, but the writing tasks featured in this chapter are 
profession-orientated. Such 'authentic' tasks are used relatively frequently at law 
schools to give students an exciting practice-orientated context for their written work. 
Authentic legal writing assignments typically include letters, outlines of arguments, 
memos and barristers' opinions. The planning, preparation and drafting process for 
each of these unique type of documents are considered in this chapter. It does this so 
that students are able to ensure that their work responds appropriately to the nuances 
of each particular type of task. In addition, this chapter provides an introduction to 
drafting legal documents. 
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CHAPTER 1 INTRODUCTION 

Chapter 7 is focused on enhancing several skills that are necessa1y for the successful 
study of law. It considers the importance of organisation for law students and legal 
practitioners alike and provides guidance on planning work both over the course of 
a semester and in relation to specific assessment tasks. This chapter also discusses the 
importance of carefully reviewing, refining and editing work. A central focus of this 
chapter is equipping students to make the most of feedback. Without proper reflection 
and identification of areas of work requiring attention or action, students are unlikely to 
see progress between assessment items. To assist students in understanding feedback and 
becoming reflective learners, this chapter sets out some of the comments that markers 
of law assignments most commonly give. It then goes on to discuss what steps students 
should take in response to such feedback to ensure that their work and, ultimately, 
their grades improve. 

Conclusion 

This book, as a whole, is designed to ensure that you are adequately prepared for the vast 1.10 

range of written assignments you may face at law school and issues of academic integrity 
that may arise while writing, and to help you focus on your expression, grammar and 
use of plain English. This book is not designed, however, to be read cover to cover on 
just one occasion. Its structure enables you to identify discrete chapters, or sections 
within chapters, that may assist you with a particular written assignment, allowing you 
to revisit relevant sections. For example, you can re-read the section on 'theoretical 
essays' in Chapter 5 each time you are presented with a task of that nature.You can at 
any time look up the grammar or punctuation rules contained in Chapter 2 and the 
plain English techniques discussed in Chapter 3 to assist you with drafting any written 
assignment.You can also refresh your understanding of academic integrity issues at any 
time by looking at Chapter 4. When you receive feedback on your written work, you 
can refer to Chapter 7 and consider how to review, understand and act on that feedback 
to produce improvement in your work in the future. Using this book in this manner 
enables you to respond to areas of identified need quickly and effectively. 

There is no doubt that legal writing is a skill that develops over time. Improvement 
occurs through a constant process of reflection, observation of the written work of 
others and the identification of areas requiring improvement. That being said, there are 
a number of fundamental principles that can be applied to enhance that development 
process. It is the intention of this book to make those principles explicit to law students. 
Used as a whole or through reference to applicable chapters or sections within chapters, 
this book provides a suitable foundation upon which students can refine and further 
their legal writing skills. 
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