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Foreword
The study of federal rax law in Australia has been described by some as daunring and
complex. In his 1987 Foreword to the first edition of Australian Taxation Law,
Graham Hill, QC recognised that the "correne of decisions, judicial and
administrative, ... cogecher with the outpourings of [he legisia[Ure, have made the
study of taxation almost unmanageable."
Over tweney years on, federal taxation law continues to expand and students continue
to face difficulties in identifying and underscanding rhe areas of the law rhey reguire
for cheir specific taxation courses.
While 2010 Australian Taxation Law provides a comprehensive coverage of [he mx
law, many tax courses can only pwperly cover a portion of rhe law. As a result large
pans of rhe book are often nor regllired for a particular course. Students studying tax
cannot simply rely on commentary books for a complete understanding of the tax law.
It is essential that they read the actual legislative provisions that underpin the
commentary.
To help address rhese challenges, CCH is pleased to publish this first edition of
Australian Taxation Law Select - Legislation & Commentary. This customised
hook combines, in a single volume, key legislative provisions dealing with Australian
income tax along with carefully selected commentary from 2010 Australian
Taxation Law. The book is ideal for students studying introductory tax courses and
provides a relevant and handy alternative to purchasing full volumes of Australian
income cax legislation and the complete version of the Australian Taxarion Law
texe.
This edition includes selected provisions from the Income Tax ASJe.r.rmeJlt Act 1936, the
Income Tax AJJe.r.rJJlellt Act 1997, the Illcome Tax Ratl!J At! 1986 and the TClxatiotl
Adlllitli.rtratioll Act 1953.
This edition also includes chefltl! 2010 Australian Taxation Law chapters on:
e

Introduction to income tax law

e

Non-assessable income

•

Tax <LCcouncing

•

Small business entities and concessions, and

•

Races and tables.

2010 Australian Taxation Law Select conrains selected parts of chapters covering:

Legislation & COlnmentary further

CD

Tax formula, tax rares and tax offscts

•

General principles of assessable income including Incomc from property ancl
business

.. CGT
e

General and specific deductions
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21A

Non-cllsh business benefits
Division 2 -

Income

Sltbdivision D - Dividends

44

Dividends
Division 3 -

Deductions

Subdivision A -
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51AAA

Deductions not allowable in eertnin circumstances

51AK

Agreements for the provision of non-deductible non-c~sh business
benefits

82A

Deductions for expenses of self-education
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Interpretation

82KZM
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82KZMD

Business expenditure and non-business expenditure by
individual
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Interpretation
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Interpretation
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96

Trustees

97

Beneficiary nol under any legal disability

98

Liability of trustcc

99

Ce rtain trust income to be taxed as income of an individual

99A

Certain trust income 10 be taxed at special ratc

100

Beneficiary assessable in respect of certain trust income

101

Discretionary trusts

lOlA

Income of d(.'Ccased received after death

Division 6AA -

Income of certain chi ldren

I02AA

Intcrprct.'ltion

102AB

Application of Di vision

102AC

Persons to whom Division applies

102AO

Taxable income to which Division applies

102AE

Eligible assessable income

102AF

Employment income and business income
Division 7 -

Private companies
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Private companies

109

Excessive payments to shareholders, directors and associates deemed
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Division 7A -
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1098
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109C

Payments tTeated as dividends

1090
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109H
1091

Simpli fied outline of this Subdivision
Payments discharging pecuniary obligations not treated as dividends
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Section

I09K
I09L
109M

Inte r-company payments and loans not treated as dividends
Ccnain payments and loans not tfCotcd as dividends

Loans made in the ordinary course ofbusincss on ann' s length terms
not treated as dividends

I 09N

Loans meeting crite ria for minimum interest rate and maximum term
not treated as dividends

I09NA

Cenain liquidator's di stributions and loans no t treated as di vidends

I 09NB

Loans to purchase shares under employee share s(.;hcmcs not treated
as dividends

I09P

Amalgamated loans not treated as dividends in the year the)' orc
made

I09Q

Commissioner may allow amalgamated loan not 10 be treated as
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I09 R
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to be franked
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Subdivisioll E - Puymenls alld lou liS Ihrough imerposed eMilies

I09S
I09T

S implified outline oflhis Subdivision

I09U
I09UA

Payment.. and loans through interposed entities relying on g uarantees

Payments and loans by a private company to an e ntity through one or
more interposed enti ties
Certain liabilities under g uarantees treated as payments

I09V

Amount of private company's payment to target entity through one or
more interposed enti ties

I09W

Private eompany's loan to target entity throug h one or more
inte ll:Xlscd entities

I09X

Operation of Subdivision 0 in relation to pa yment OJ' loan

SIiMil'isioll EA - Unpaid preselll elllillell/elliS
I09XA

Payments, loans and debt forgive ness by a trustee in favour of a
share holder etc. of a private company with an unpaid present
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I09XB

Amounts included in assessable income

I09XC

Modifica tions

SlIbdil'isioll F - Generul /"Illes applyillg to all alllOt/nlS Ireated as dividellds
I09Y

Proportional reduction of d ividends so they do not exceed
distributable surplus

I09Z

Characteristics of dividends taken to be paid under this Div ision

I09ZA

No div idend taken to be paid fo r withholding tax purposes
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Amount treated as dividend is not a fringe benefit
Treatment of dividend that is reduced on Ilccount of an amount taken
under this Division to be a dividend
Subdivision G - Defined terms

l09ZD

Defined temlS

109ZE

Interpretation rules about entities
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Rebates
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159N
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PI I - Preliminary

INCOlVIE TAX ASSESSMENT ACT 1936
(Extracts)
PART I - PRELIMINARY
,

SECTION 6 INTERPRETATION
6(IAA) [No meaning for purposes of 1997 Act] So far as a provision of the
income Tax Assessment Act /936 gives an expression a particular meaning, the
provision does /lot also have effect for the purposes of the income Tax Assessment Act
1997 (the 1997 Act), or for the pUlposes of Schedule I to the Taxation Administration
Act 1953, except as provided in the 1997 Act or in that Schedule.
6(1) [Definitions] In this Act, unless the contrary intention appears:
100% sllbsidimy has the same meaning as in the Income Tax Assessment Act 1997.
accrued leave traJz!,!er payment has the meaning given by section 6G.

atljastedjrillge benefits total of a taxpayer for a year of income is the amount worked
out using the fonnula:
Taxpayer's reportable
fringe benefits total

x

(1 - FBT

rate)

where:
FBT rate is the rate of tax set by the Fringe Bene/its Tax Act 1986 for the FBT year
(as defmed in the Fringe Beneji,s Tax Assessment Act 1986) beginning on the I April
just before the start of the year of income.
I>

AFOF means an Australian venture capital fund of funds within the meaning of
subsection 118-410(3) of the Il1co",e Tax Assessment Act 1997.
agent includes:

(a) every person who in Australia, for or on behalf of any person out of Australia
holds or has the control, receipt or disposal of any money belonging to that
person; and
(b) every person declared by the Commissioner to be an agent
any person for any ofthe purposes ofthis Act.

Of

the sole agent of

Agricullllre Secretmy has the meaning given by the income Tax Assessment Act
1997.
ul/oJVable deduction means a deduction allowable under this Act.

amount paid-up on a share means the amount (if any), including any premiulll, paid
on that share.
amount unpaid on a share means the amount (if any) unpaid on that share.
apportion able deductions has the meaning given by subsection 995-1(1) of the
Income Tax Assessment Act 1997.

approved form has the meaning given by section 388-50 in Schedule 1 to the
Taxation Admil1istration Act 1953.
Australian Taxation Law Select
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A1'ts Depal'tment has the meaning given by the income Tax Assessment Act 1997.
Arts 111ill;ster has the meaning given by the Income Tax Assessment Act 1997.
Arts Secretary llas the meaning given by the Income Tax Assessment Act 1997.
assessable income has the meaning given by subsection 995-1(1) of the income Tax
Assessment Act 1997.
assessmellt means:
(a) the ascertainment of the amount of taxable income (or that there is no taxable
income) and of the tax payable on that taxable income (or that no tax is
payable); or
Notc 1: A taxpayer docs not have a taxable income if the taxpayer's deductions equal or
exceed the taxpayer's assessable income: sec subsection 4-15( \ ) or the Illcome
Tax Assessment Act 1997.
Note 2: A taxpayer m[lY have no tax payable on an amount of taxable income if that
income is below the tax-free tltreshold or if1he taxpayer's tax offsets reduce the
taxpayer's basic income tax liability to nil.

(b) for a taxpayer being the trustee of a unit trust that is a corporate unit trust within
the meaning of section 102J - the ascertainm~nt of the net income of the trust
as defined by section 1020 (or that there is no net income) and of the tax
payable on that net income (or that no tax is payable); or
(c) for a taxpayer being the trustee ofa unit trust that is a public trading trust within
the meaning of section 102R - the ascertainment of the net income of the trust
as defined by section 102M (or that there is no net income) and of the tax
payable on that net income (or that no tax is payable); or
(d) for any other taxpayer that is the trustee of a trust estate but excluding a
taxpayer that is the trustee of a complying superannuation fund, a noncomplying superannuation fund, a complying approved deposit fund, a noncomplying approved dcposit fund or a pooled superannuation trust - the
ascertainment of so much of the net income of the trust estate as is net income
in respect ofwllieh the trustee is liable to pay tax (or that there is no net income
in respect of which the trustee is so liable) and of the tax payable on that net
~ income (or that no tax is payable); or
(e) the ascertainment of the amount of interest payable under section 102AAM
(about distributions from non-resident trust estates); or

(1) the asceliainment of an amount of additional tax under section 128TE; or
(g) the asceliainm~nt of an amollnt of tax unda section I 59GZZZZH; or
(h) the ascertainment of the amount of income tax payable on the no-TFN
contributions income as defined by section 295-610 of the 1ncome Tax
Assessment Act 1997 (or that no tax is payable); or
(i) the ascertainment of an amount of FHSA misuse tax (within the meaning of the
Income Tax Assessment Act 1997) (or that no tax is payable).

Australiall slipemlllllllltioll fUlld has the meaning given by subsection 995-1(1) of
the 111come Ta."\: Assessment Act 1997.
ballk or banker includes, but is not limited to, a body corporate that is an AD]
(authorised deposit-taking institution) for the purposes of the Ballking Act 1959.

Sec 6(1)
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base illterest mle has the meaning given by subsection 995-1( 1) of the Illcome Tax
Assessmellt Act /997.
bllsilless has the meaning given by subsection 995- \ (I) of the lilcome Tux Assessmelll

Act 1997.
capital gnill has the same meaning as in the Il1come Tax Assessment Ael 1997.
capital loss has the same meaning as in the /m;()/lJe Tax Assessment !leI 1997.

capiwl proceeds has the same meaning as in the

IIICOllle

Tax Assessmellt lIel 1997.

CGT asset has the sa me meanillg as in the Illcome Tax Assessment Act /997.

CGT eJ.'cllt has the same meaning as in the Incollle Tax Assesslllent I1c11997.
child has the meaning given by subsection 995-1(1) of the Income Tax Assessmelll
Acl /997.

COlllmissioner means the Commissioner of Taxatioll.
C0I111110/1)Vea/tlt education 01' trailling paymem has the meanlllg g iven by subsect ion
995-1 (I) of the InCOllle Tax Assessmcil/ Act 1997.
COlllmullwealtlt .\'ecl/r;l;es means bonds, debentures, stock or other securities issued
under an Act, but does not include:

(a) securities (not being securities to which paragraph (b) applics) issued in respect
of a loan raised outside Australia un less there is in force a declaration by the
Treasurer, published in the Gazefle, that those securit ies shall be
Commonwealth securities for the purposes ortbis Act; or
(b) securities issued after 12 Apr il [976 by a bank.
COI1lP(lIlY has the meaning g iven by subsection
Assessment Ael 1997.

995 ~ 1 ( 1 )

of the II/come Tax

complying appl'ol'ed deposit /im(/ has the mea ning given by subsection 995- [( I ) of
the Income Tax Assessment Acl 1997.
complying superanlluatioll fU1I(1 has tbe mean ing given by subsection 995- 1( 1) of the
II/come Tax AS.I'eSSme/11 Acf 1997.
cOllsolidated group has the same m eani ng as in the Incollle Tax Assessment Acl 1997.
com'titt/em docume"t, in relalion to a company, mcans the mcmorandum and [lfticlcs
of assoc iation of the company, or a ny niles or olher doc um ent constituting the
company or governing its activi ties.
cOI]JOI'ate tax elltity has the same meaning as ill the Income Tax Assessmenl Ael 1997.
cOl'pol'llte tax mle has th e same meaning as ill the IIll:Oll1e Tax Assessment ACf 1997.

cost base of a CGT asset has the same meaning as in the Income Tax Assessment Ael
1997.

cl'{!frittl/Jle acquisitioll has the meaning given by sect ion 195-1 of the GST Act.
debenture, in relation to a company, includes debenture slock , bonds, notes and any
other securities o f the company, whether constituting a charge on the assets of thc
company or not.
debt interest has the same mean ing as in the II/come Tax Assessment Ael 1997.
Australian Taxation Law Select
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Defelice Department means the Department that:

(a) deals with matters arising under section 1 of the De/ellce Act 1903; and
(b) is administered by the Defence Minister.
Defelice Minister has the meaning given by the income Tax Assessment Act 1997.
Defelice Secretary means the Secretary of the Defence Department.
demerged elltity has the meaning given by section 125-70 of the Illcome Tax
Assessment AC11997.
demerger has the meaning given by section 125-70 of the income Tax Assessment Act
1997.
demerge,. allocatioll means:

(a) the total market value of the allocation represented by the ownership interests
issued by the demerged entity in itself under a demerger to the owners of
ownership interests in the head entity of the demerger group; or
(b) the total market value of the allocation represented by the ownership interests
disposed of by a member of a demerger group under a demerger to the owners
of ownership interests in the head entity; or
(c) the total of both of those market values.
demerge,. dividend means that part of a demerger allocation that is assessable as a
dividend under subsection 44(1) or that would be so assessable apatt from subsections
44(3) and (4).
demerge,. group has the meaning given by section 125-65 of the income Ta.T
Assessmellf Act 1997.
demerge]' sllbsidiaty has the meaning given by section 125-65 of the income Tax
Assessment Act 1997.
demerging emity has the meaning given by section 125-70 of the Illcome Tax
Assessment Act 1997.
dep,.eciating asset has the same meaning as in the income Tax Assessment Act 1997.
Deputy Commissioner means a Deputy Commissioner of Taxation.
distribution, when used in a franking context, has the same meaning as in the Income
Tax Assessment Act 1997.
dividelld includes:

(aJ any distribution made by a company to any of its shareholders, whether in
money or other propelty; and
(b) any amount credited by a company to any of its shareholders as shareholders;
but does not include:
(d) moneys paid or credited by a company to a shareholder or any other property
distributed by a company to shareholders (not being moneys or other property
to which this paragraph, by reason of subsection (4), does not apply or moneys
paid or credited, or property distributed for the redemption or cancellation of a
redeemable preference share), where the amount of the moneys paid or
credited, or the amount of the value of the property, is debited against an
amount standing to the credit of the share capital account of the company; or
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(e) lTIoneys paid or credited, or property distributed, by a company for the
redemption or cancellation of a redeemable preference share if:
(i)

the company gives the holder of the share a notice when it redeems or
cancels the share; and

(ii)

the notice specifles the amount paid-up on the share immediately before
the cancellation or redemption; and

(iii)

the amount is debited to the company's share capital account;

except to the extent that the amount of those moneys or the value of that
property, as the case may be, is greater than the amount specified in the notice
as the amount paid-up 011 the share; or
(f) a reversionary bonus on a life assurance policy.

Division 230 fin{lllcial arr(lugement has the same meaning as
Assessment Act 1997.

1I1

the income Tax

dm,l resident illvestment compauy has the meaning given by section 6F.
Education Department has the meaning given by the Income Tax Assessment Act
1997.
Educ(l(ioll Secretary means the Secretary of the Education Department.
Employment Department means the Department that:
(a) deals with matters arising under section I of the Fair Work Act 2009; and
(b) is administered by the Employment Minister.

Employment Millister means the Minister administering section 1 of the Fair Work
Act 2009.
Employmellt Secl'Ctmy means the Secretary of the Employment Depm1ment.
employment te,.millatioll payment has the same meaning as in the" income Tax
Assessment Act i 997.
equity holder has the same meaning as in the income Tax Assessment Act i 997.
equity iuterest has the same meaning as in the Income Tax Assessment Act 1997.
ESVCLP means an early stage venture capital limited partnersllip within the meaning
of subsection 118-407(4) of the 111come Tax Assessmel1t Act 1997.
exempt elltity has the same meaning as in the Income Tax Assessment Act 1997.
exempt illcome has the meaning given by section 6-20 of the Income Tax Assessl/lent
Act 1997.
Families SecretlllY has the meaning given by the Income Tax Assessment Acl J997.
FHSA has the meaning given by the First HOllie Saver Accounts Act 2008.
FHSA trust has the meaning given by the First Home Saver Accounts Act 2008.
foreign superanlluation fund has the meaning given by subsection 995-1(1) of the
income Tax Assessment Act 1997.
fmllJwbie distributioll has the same meaning as in the Income Tax Assessment Acl
1997.
franked pm-! of a distribution has the same meaning as in the Income Tax Assessment
Act 1997.
Australian Taxation Law Select
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franking credit has the same meaning as in the Income Tax Assessment Act 1997.
franking debit has the same meaning as in the Income Tax Assessment Acl 1997.
frail/dug deficit tlLY: has the same meaning as in the I11come Tax Assessment Ael 1997.
frallking slIrpllis has the same meaning as in the Income Tax Assessment AC11997.

f,.allks with an exempting credit has the same meaning as in the Income Tax
Assessment Act 1997.
friendly society has the meaning given by subsection 995-1(1) of the Income Tax
Assessmellf Act 1997.

friendly society dispellsmy means an approved pharmaceutical chemist within the
meaning of Part VII of the National Health Act 1953, being a friendly society, or a
friendly society body, within the meaning of that P<H1.
fringe bellefit has the meaning given by subsection 995-1(l) of the Income Tax
Assessment Act 1997.
full self-assessment taxpayer, for a year of income (the current year), means any of
the following:
(a) a company;
(b) the trustee of a trust that is a corporate unit trust in relation to the current year
for the pUlposes of Division 68 of Part III;
(c) the trustee of <I trust that is a public trading trust in relation to the CUlTent year

for the purposes ofDivisioll 6C of Part III;
(d) the trustee ofa complying approved deposit fund or a non-complying approved
deposit fund in relation to the current ye<lr;
(e) the trustee of a complying superannuation fund or a non-complying
superannuation fund in relation to the current year;

(f) thc trustee of a pooled superannuation trust in relation to the ClUTcnt year;

(g) the trustee of an FHSA trust in relation to the current year.
Note: A corporate limited partnership is Itlken to be a company under section 94J, so it will fa!!
,within puragraph (a) of this definition.

fillld payment has the same meaning as in the Income Tax Assessment Act 1997.
general illsurance company has the same meaning as in the Income Tax Assessmenl
Act 1997.
general inslfN(Jlce policy has the same meaning as in the Income Tax Assessment Act
1997.
gelleral interest charge means the charge worked out under Part IIA of the TaxlIlion
Administration Act 19j3.
ge1leral partna has the meaning given by subsection 995-1(1) of the Income Tax
Assessment Act 1997.
GST Act means the A New Tax System (Goods lind Services Tax)

ACI

1999.

head company of a consolidated group or a MEC group has the same meaning as in
the Income Tax Assessment Act 1997.
flead elltity of a demerger group has the meaning given by section 125-65 of the
Income Tax Assessment Act 1997.
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Health Department means the Department that:

(a) deals with matters arising under section 1 of the National Health Act 1953; and
(b) is administered by the Health Minister.

Health j\.1iuister means the Minister administering section I of the National Health
;1cI1953.

Health Secretmy means the Secretary of the Health Department.

flold. in relation to an RSA, has the same meanll1g as 111 the Retirement Savings
Accollnts ;1cI1997.

holder, in relation to an RSA, has the same meanll1g as 111 the Retirement Savings
;1CCOIlI1IS ;1cI1997.

Housing Secretmy has the meaning given by the income T(/x Assessment Act 1997.
Immigration Department means the Department that:
(a) deals with matters arising under section 1 of the Migration Act 1958; and
(b) is administered by the Immigration Minister.

Immigratioll Minister means the Minister administering section I of the l\1igrafioll
I1c11958.

Immigl'((tioll Secretmy means the Secretary of the Immigration Department.
income jj'0111 persollal exertion or income derived ji'olll personal exertioll means
im.:ome consisting of earnings, salaries, wages, commissions, fees, bonuses, pensions,
superannuation allowances, retiring allowances and retiring gratuities, allowances and
gratuities received in the capacity of employee or in relation to any services rendered,
the proceeds of any business carried on by the taxpayer either alone or as a patiner
with any other person, any amount received as a bounty or subsidy in carrying on a
business, any amount that is included in thc assessable income of th~ taxpayer by
reason of section 393-15 of Schedule 2G, the income from any property where that
income fonns part of the emoluments of any office or employment of profit held by
the taxpayer, and any profit arising from the sale by the taxpayer of any propeLty
acquired by him for the purpose of profit-making by sale or from the carrying on or
cnrrying out of any profit-making undertaking or scheme, but does not include:
(a) interest. unless the taxpayer's principal business consists of the lending of
money, or unless the interest is received in respect of a debt due to the taxpayer
for goods supplied or services rendered by him in the course of his business; or
(b) rents. dividends or non-share dividends.

income jj'om property or income derived ji'olll property means all income not being
income frol11 personal exertion.
incollle tlO: or tax means income tax imposed as sllch by any Act, as assessed under
this Act, but, except in section 260, does not include mining withholding tax or
withholding tax.
insul'ance busilless has the same meaning as in the insurance Act 1973.
insul'{lIlcejiou/s, in relation to a company, means all the Australian statutOlY funds of
the company and all other funds maintained by the company in respect of the life
assurance business of the company.
Australian Taxation Law Select
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interest income, in relation to a taxpayer, means income consisting of interest, or a
payment in the nature of interest, in respect of:
(a) money lent, advanced or deposited; or
(b) credit given; or
(c) any other form of debt or liability;
whether security is given or not, other than:

(d) an amount to the extent to which it is a return on an equity interest m a
company; or
(e) interest derived by the taxpayer from a transaction directly related to the active
conduct of a trade or business; or
(I) interest derived by the taxpayer from carrying on a banking business or any
other business whose income is principally derived from the lending of money;
or

(g) interest received by the taxpayer during a year of income from a foreign
company, where:
(i)

at any time during the year of income, the taxpayer had (or would have
had, if the taxpayer were a company and a resident), a voting interest,
within the meaning of section 334A, amounting to at least 10% of the
voting power, within the meaning of that section, in that company; and

(ii)

during the year of income or the preceding year of income, the company
has not derived an amount of interest income exceeding 10% of the total
profits derived by the company during the same year.

illterlllltiollai tax slwrillg treaty:
(a) means an agreement between Australia and another country under which
Australia and the other country share tax revenues from activities undertaken in
an area identified by or under the agreement; and
(b) does not include an agreement within the meaning of the International Tax
Agreements Act 1953,
life -aSSllrallce company has the meaning given to life illsllrance company by the
Income Tax Assessment Act 1997.
life assurance policy has the meaning given to life illsurance policy by the Income
Tax Assessment Act 1997.
life assurance premillm has the meaning given to life insurance p"elllillJJl by the
Income Tax Assessment Act 1997.
limited partner has the same meaning as in the Income Tax Assessment Act 1997.
limited pal'tllers11ip has the same meaning as in the Income Tax Assessment Act 1997.
liquitlator means the person who, whether or not appointed as liquidator, is the person
required by law to carry out the winding-up ofa company.
loss yeaI' has the same meaning as in the Income Tax Assessmellt Act 1997.
lIlanaged investment trust has the same meaning as in the Income Tax Assessment
Act 1997.
MEC group has the same meaning as in the Income Tax AssessmellT Act 1997.
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member of a consolidated group or MEC group has the same meaning as in the

income Tax Assessment Act 1997.

minerals has the meaning given by subsection 995-1(1) of the Income Tax
Assessment Act 1997.
millillg withholding tax means income tax payable in accordance with section 128V.

mortgage includes any charge, lien or encumbrance to secure the repayment of
money.
IIIl1tllall(fe aSSllrance company means a life assurance company the profits of which
are divisible only among the policy holders.

lIalural resource has the meaning given by subsection 995-1(1) of the Income Tax
Assessment Act 1997.
/let capital gain has the same meaning as in the income Tax Assessment Act 1997.
net capital loss has the same meaning as in the Income Tax Assessment Acl 1997.
GST has the meaning given by section 995-1 of the Income Tax Assessment Act
1997.

lIet

net input tax credit has the meaning given by section 995-1 of the Income Tax
Assessment Act 1997.
nOli-assessable lIOn-exempt income has the meanmg given by the Income Tax
Assessment Act 1997.
lJOn-complying approved depositfllnd has the meaning given by subsection 995-1(1)
of the Income Tax Assessment AC11997.
nOli-complying superannuation fund has the meaning given by subsection 995-1(1)
of the Income Tax Assessment Act 1997.
llOlI-elltityjoillt vellture has the meaning given by subsection 995-1(1) of the Income
"
Tax Assessment Act 1997.
lIoll-equity share has the same meaning as in the Income Tax Assessment Act 1997.
11on-resident means a person who is not a resident of Australia.
nOIl-slzare capital account has the same meaning as in the Income Tax Assessment
Act 1997.
lIoll-share capital return has the same meaning as in the Income Tax Assessment Act
1997.
nOll-share distribution has the same meaning as in the Income Tax Assessment Act
1997.
nOIl-sbare dividend has the same meaning as in the Income Tax Assessment Acl 1997.
lIoll-sbare eqllity interest has the same meaning as in the Income Tax Assessment ACI
1997.
ordillmy class has the same meaning as in the Income Tax Assessment Act 1997.
ordillmy income has the same meaning as in the Income Tax Assessment Act 1997.
olltstallding claims at the end of a year of income under general insurance policies
issued by a general insurance company has the same meaning as in the Income Tax
Assessment Act 1997.
over-frankillg tax has the same meaning as in the Income Tax Assessment Act 1997.
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owners/lip interest has the meaning given by section 125-60 of the Income Tax
Assessment Act 1997.
paid in relation to dividends or non-share dividends includes credited or distributed.

paid-up share capital of a company means the amount standing to the credit of the
company's share capital account reduced by the amount (if any) that represents
amounts unpaid on shares.
parent has the meaning given by subsection 995-1(1) of the income Tax Assessment
Act 1997.
part of a distributioll t/lat is franked with un exemptiJJg credit has the same meaning
as in the Income Tax Assessment Act 1997.

part of a distribution that is franked with a venture capital credit has the same
meaning as in the Income Tax Assessment Act 1997.
partnership has the same meaning as in the Income Tax Assessment Act 1997.
passive commodity gain, in relation to a taxpayer, in relation to a year of income,
means a gain realised by the taxpayer in a year of income from disposing of a forward
contract or a futures contract, or a right or option in respect of a forward contract or a
futures contract, in respect of any thing (a commodity):
(a) that is capable of delivery under an agreement for its delivery; and

(b) that is not an instrument creating or evidencing a chose in action;
unless the contract, right or option relates to the carrying on by the taxpayer of a
business:
(c) of producing or processing the commodity; or
(d) that involves the use of the commodity as a raw material in a production
process.

passive income, in relation to a taxpayer, in relation to a year of income means:
(a) dividends (within the meaning of this section) and non-share dividends paid to
the taxpayer in the year of income; or
(b) unit trust dividends (within the meaning of Division 68 or 6C) paid to the
" taxpayer in the year of income; or
.I
(c) a distribution made to the taxpayer in the year of income that is taken to be a
dividend because of section 47; or
(d) an amount that is taken to bc a dividend paid to the taxpayer in the year of
income because of section 47A or 108 or Division 7A of Part III; or

(e) interest income derived by the taxpayer in the year of income; or
(I) annuities derived by thc taxpayer in tIle year of income; or
(g) income derived by the taxpayer by way of rcnt (within the meaning of Part X)
in the year of income; or
(h) royalties derived by the taxpayer in the ycar of incomc; or

(i) an amount derived by the taxpayer in the year of income as consideration for
the assignment, in whole or in part, of any copyright, patent, design, trade mark
or other like property or right; or

Ul

profits ofa capital nature that accrued to the taxpayer in the year of income; or

(k) passive commodity gains that accrued to thc taxpayer in the year of income; or
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(I) an amount included in the assessable income of the taxpayer of the year of

income under section l02AAZD, 456, 457, 459A or 529;
but does not include:
(m) an amount that arose from an asset necessmily held by the taxpayer in
connection with an insurance business actively can'jed on by the taxpayer; Of
(n) an amount included in the taxpayer's assessable income under Division 83A of
the income Tax Assessmel1t Act 1997 (about employee share schemes).
PDF (pooled development fund) means a company that is a PDF within the meaning
of the Pooled Development Funds Act 1992, but does not include such a company in
the capacity of 11 trustee.

PDF componellt, in relation to a company that becomes a PDF during the year of
IIlcome and is still a PDF at the end of the year of income, means:

(a) in a case where the amount that, if:
(i)

the period beginning at the start of the year of income and ending
immediately before the company b~c0111es a PDF were a year of income
of the company; and

(ii)

the period (tlIe PDF 1I0tionai year) beginning when the company
becomes a PDF and ending at the end of the year of income were a year
of income of the company; and

(iii)

paragraph (c) of the definition of tuxable income were omitted;

would be the company's taxable income of tile PDF notional year is $1 or mOl'e
- that amount: or
(b) otherwise -

a nil amount.

permaflellt establislllJlellt, in relation to a person (including the Commonwealth, a
State or an authority of the Commonwealth or a State), means a place d't or through
which the person carries on any business and, without limiting the generality of the
foregoing, includes:
(a) a place where the person is carrying on business through an agent;
(b) a place where the person has, is using or is installing substantial equipment or
substantial machinery;
(c) a place wherc the person is engaged in a construction project; and
(d) where the person is engaged in selling goods manufactured, assembled,
processed, packed or distributed by another person for, or at or to the order of.
the first-mentioned person and either of those persons participates in the
management, control or capital of the other person or another person
participates in the management, control or capital of both of those persons the place where the goods are manufactured, assembled, processed, packed or
distributed;
but does not inelude:
(e) a place where the person is engaged in business dealings through a bOlla fide
commission agent or broker who, in relation to those dealings, acts in the
ordinary course of his business as a commission agent or broker and does not
receive remuneration otherwise than at a rate customary in rel(ltion to dealings
of that kind, not being a place where the person othc(wise carries on business;
AUstralian Taxation Law Select
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(f) a place where the person is carrying on business through an agent:
(i)

who does not have, or does not habitually exercise, a general authority to
negotiate and conclude contracts on behalf of the person; or

(ii)

whose authority extends to filling orders on behalf of the person from a
stock of goods or merchandise situated in the country where the place is
located, but who does not regularly exercise that authority;

not being a place where the person otherwise carries on business: or
(g) a place of business maintained by the person solely for the purpose of
purchasing goods or merchandise.

person includes a company.

pooled sllpeJ'UlIJlllatioll trust has the meaning given by subsection 995-1 (1) of the
income Tax Assessment Act 1997.
prescribed dual ,.esident means a company that satisfies either of the following
conditions:
(a) the first condition is that:
(i)

the company is a resident of Australia within the meaning of subsection
6(1); and

(ii)

there is an agreement (within the meaning of the International Tax
Agreemenls Act 1953) in force in respect ofa foreign country; and

(iii)

the agreement contains a provision that IS expressed to apply where, apart
fTom the provision, the company would, for the purposes of the
agreement, be both a resident of Australia and a resident of the foreign
country; and

(iv)

that provision has the effect that the company is, for the purposes of the
agreement, a resident solely of the foreign country;

(b) the alternative condition is that the company:

(i)

is a resident of Australia within the meaning of subsection 6(1) for no
other reason than that it carries on business in Australia and has its central
management and control in Australia; and
/

(ii)

it is also a resident of another country; and

(iii)

its central management and control is in another country.

primary production bllsilless has the meaning given by subsection 995-1 (I) of the
Income Tax Assessment Act 1997.
private ancillary jillld has the meaning given by section 426-105 in Schedule 1 to the
Taxation Administration Act 1953.
private company, in relation to a year of ineome, means a company that is a pdvate
company in relation to that year of income for the purposes of Division 7 of Part III.
proclaimed superalliluation standal'ds day means 1 July 1990.
provider, in relation to an RSA, has the same meaning as in the Retirement Savings
Accounts Act 1997.
prudential standards has the same meaning as in the Income Tax Assessment Act
1997.
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rebate income of an individual for a year of income is the sum of:
(a) the individual's taxable income for the year of income; and
(b) the individual's reportable superannuation contributions for the year of income;

and
(c) the individual's total net investment loss for the year of income; and
(d) the individual's adjusted fringe benefits total for the year of income.
recognised large credit IIlliOIl has the meaning given by section 6H.
recognised medium credit llllion has the meaning given by section 6H.
recognised small credit lIlIioll has the meaning given by section 6H.
rei/liceli cost base of a CGT asset has the same meaning as in the Income Tax
Assessment Act 1997.
relative has the meaning given by subsection 995-1(1) of the Income Tax Assessment
Act 1997.
reportable f,.inge bellefits total has the same meaning as in the Fringe Benefits Tax
Assessment Act 1986.
reportable superannuation cOlltributions has the same meaning as in the Income Tax
Assessment Act 1997.
Research Department means the Department that:
(a) deals with matters arising under section 1 of the Australian ReseQrch C01lneil

Act 2001; and
(b) is administered by the Research Minister.
Research Minister means the Minister administering section 1 of the Australian
Research Council Act 2001.
Researcb Secretmy means the Secretary of the Research Department.
resident or resident ofAustralia means:
(a) a person, other than a company, who resides in Australia and includes a person:
(i)

whose domicile is in Australia, unless the Commissioner is satisfied that

(ii)

his permanent place of abode is outside Australia;
who has actually been in Australia, continuously or intelmittently, during
more than one-half of the year of income, unless the Commissioner is

satisfied that his usual place of abode is outside Australia and that he does
not intend to take up residence in Australia; or

(iii)

who is:
(A)

a member of the superannuation scheme established by deed under
the SuperannuQtion Act 1990; or

(8)

an eligible employee for the putposes of the Superannuation Act
1976; or
(C)
the spouse, or a child under 16, of a person covered by subsubparagraph (A) or (8); and
(b) a company which is incorporated in Australia, or which, not being incorporated
in Australia, carries on business in Australia, and has either its central
management and control in Australia, or its voting power controlled by
shareholders who are residents of Australia.
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resident trust for CGT plllposes has the same meaning as in the Income Tax
Assessment Act 1997.
return on a debt interest or equity interest has the same meaning as in the Income Tax
Assessment Act 1997.

return of income means a return of income, or of profits or gains of a capital nature,
or of both income and such profits or gains.
royalty or royalties includes any amount paid or credited, however described or
computed, and whether the payment or credit is periodical or not, to the extent to
which it is paid or credited, as the case may be, as consideration for:
(a) the use of, or the right to use, any copyright, patent, design or model, plan,
secret formula or process, trademark, or other like property or right;
(b) the use of, or the right to use, any industrial, commercial or scientific
equipment;
(c) the supply of scientific, technical, industrial or commercial knowledge or
information;
(d) the supply of any assistance that is ancillary and subsidiary to, and is furnished
as a means of enabling the application Or enjoyment of, any such property or
right as is mentioned in paragraph (a») any such equipment as is mentioned in
paragraph (b) or any such knowledge or information as is mentioned in
paragraph (c);
(da) the reception of, or the right to receive, visual images or sounds, or both,
transmitted to the public by:
(i)
satellite; or
(ii)

cable, optic fibre or similar technology;

(db) the use in connection with television broadcasting or radio broadcasting, or the
right to use in connection with television broadcasting or radio broadcasting,
visual images or sounds, or both, transmitted by:
(i)
satellite; or
(ii)

cable, optic fibre or similar technology;

,

(dc) the use of, or the right to use, some or all of the part of the spect"un (within the
meaning of the Radiocommllllicatio17S Act 1992) specified in a spectrum licence
issued under that Act;
(e) the use of, or the right to use:
(i)

motion picture films;

(ii)
films or video tapes for use in connexion with television; or
(iii)
tapes for use in connexion with radio broadcasting; or
(t) a total or partial forbearance in respect of:

(i)

(ii)
(lin)

Sec 6(1)

the use of, or the granting of the right to use, any such property or right as
is mentioned in paragraph (a) or any such equipment as is mentioned in
paragraph (b);
the supply of any such knowledge or information as is mentioned in
paragraph (c) or of any such assistance as is mentioned in paragraph (d);
the reception of, or the granting of the right to receive, any such visual
images or sounds as are mentioned in paragraph (da);
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(iib)

the use of, or the granting of the right to use, any such visual images or
sounds as are mentioned in paragraph (db);

(iic)

the use of, or the granting of the right to use, some or all of such part of
the spectrum specified in a spectrum licence as is mentioned in paragraph
(dc); or

(iii)

the use of, or the granting of the right to use, any such property as
mentioned in paragraph (e).

IS

RSA has the same meaning as in the Retirement Savings Accounts Act 1997.
RSA provider has the same meaning as in the Retirement Savings Accounts Act 1997.
Second Commissioner means a Second Commissioner of Taxation.

slral'e in a company has the meaning given by subsection 995-1(1) of the Income Tax
Assessment Act 1997.
share capital account has the same meaning as in the Income Tax Assessment Act
1997.
slwl'ellOlder includes member or stockholder.
share/JOlder's' funds has the same meaning as in the Life Insurance Act /995.

sllOl'tfall interest charge means the charge worked out under Division 280 in
Schedule I to the Taxation Administration Act 1953.
business entity has the meaning given by subsection 995-1(1) of the Income
Tax Assessment Act 1997.

Sll/(II/

social security law has the meaning given by the Social Security Act 1991.
spouse has the meaning given by subsection 995-1(1) of the Income Tax Assessment
Act 1997.
slibsitlimy member of a consolidated group or a MEC group has the same meaning as
in the Income Tax Assessment Act 1997.
superanlluation bellefits means individual personal benefits, pensions or retiring
allowances.
sUJlermllluationflllld means:
(a) a scheme for the payment of superannuation benefits upon retirement or death;
or
(b) a superannuation fund within the definition of "superannuation fund" in

section 10 of the SuperanJ1uation Industry (Supervision) Act 1993.
supel'anlluation fillld for foreign residents has the meaning given by subsection
995-1 (1) of the Income Tax Assessment Act 1997.
Sllpel'(lIl1111atioll

lump

Slllll

has the same meaning as in the income Tax Assessment

Act 1997.
tainted, in relation to a company's share capita) account, has the same meaning as in
the Income Tax Assessment Act 1997.
t{Lwlble Australian property has the same meaning as in the Income Tax Assessment
Act 1997.
tlL'((lble income has the same meaning as in the Income Tax Assessment Act 1997.

tl/xable stlpply has the meaning given by section 195-1 of the GST Act.
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lax cost is set has the same meaning as in the Income Tax Assessment Act 1997.
lax loss has the same meaning as in the Income Tax Assessment Act 1997.
taxpayer means a person deriving income or deriving profits or gains of a capital
nature.

this Act includes:
(a) the Income Tax Assessment Act 1997; and
(b) Part Ive of the Taxation Administration Act 1953, so far as that Part relates to:

(i)

this Act or the Income Tax Assessment Act 1997; or

(ii)

Schedule 1 to the Taxation Administration Act 1953; and

(c) Schedule 1 to the Taxation Administration Act 1953.
Note: Subsection (IAA) of this seetion prevents definitions in the Income Tax Assessment ACf
1936 from affecting the interpretation of the illcome Tax Assessment Act 1997.

Timor Sea Treaty means the Treaty defined by subsection 5( I) of the Petro/eulIl
(Timor Sea Treaty) Act 2003.
total lIet illvestmellt loss has the same meaning as in the Income Tax Assessment Act
1997.
Trade Departmellt means the Department that:
(a) deals with matters arising under section 1 of the Export Market Development
Grants Act 1997; and
(b) is administered by the Trade Minister.

Trade Minister means the Minister administering section 1 of the Export Market
Development Grants Act 1997.
Trade SecretaIJI means the Secretary of the Trade Department.
trading stock has the meaning given by section 70-10 of the Income Ta.x Assessment
Act 1997.
Tribllllal means the Administrative Appeals Tribunal.

,

trustee in addition to every person appointed or constituted trustee by act fof parties,
by order, or declaration of a court, or by operation of law, includes:
(a) an executor or administrator, guardian, committee, receiver, or liquidator; and
(b) every person having or taking upon himself the administration or control of
income affected by any express or implied trust, or acting in any fiducial)'
capacity, or having the possession, control or management of the income of a
person under any legal or other disability.

IIllfrrmked pa,.t of a distribution has the same meaning as in the Income Tax
Assessment Act 1997.
value of tIle outstanding claims liability of a general insurance company under
general insurance policies has the meaning given by section 321-20 in Schedule 21.
vallie of the outstalldillg claims liability of a company for workers' compensation
claims has the meaning given by section 323-15 in Schedule 21.
value of tlze ullearned premium reserve of a general insurance company under
general insurance policies has the meaning given by section 321-60 in Schedule 21.
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veLP means a venture capital limited pmtnership within the meaning of subsection
118-405(2) of the Income Tax Assessment Act 1997.
VOJfP means a venture capital management partnership.

veulllre capital deficit tax has the same meaning as in the Income Tax Assessment Act
1997.

vellture capital management partnership has the meaning given by subsection
94D(3).

Ve(eralls' Affairs Dep"r(l/Iell( means the Department that:
(a) deals with matters arising under section 1 of the Veterans' Entitlements Act
1986; and
(b) is administered by the Veterans' Affairs Minister.

Veterans' Affairs Minister means the Minister administering section 1 of the
Veterans' Elltitlements Act 1986.
Veterans' Affairs Secretmy means
Department.

the

Secretary of the Veterans'

Affairs

with/widing tax has the same meaning as in the Income Tax Assessment Act 1997.
work and income support related withholding pa.vmelJts alUi benefits means:
(a) payments from which an amount:
(i)

must be withheld under a provlslOn of Subdivision 12-B (other than
section 12-55), 12-C or 12-D or Division 13 in Schedule I to the Taxation
Administration Act 1953 (even if the amount is not withheld); or

(ii)

would be required to be withheld under a provision mentioned in
subparagraph (i) (other than section 12-55) apart !TonI subsection
12-1(IA) in Schedule I to that Act; and

(b) amounts included in a person's assessable income under section 86-15 of the
Income Tax Assessment Act 1997 in respect of which an amount must be paid
under Division 13 in Schedule 1 to the Taxation Administration Act 1953 (even
if the amount is not paid); and
(c) non-cash benefits in relation to which the provider of the benefit must pay an
amount to the Commissioner under Division 14 in Schedule 1 to the Taxation
Admillistration Act 1953 (even if the amount is not paid).
Note: The payments covered by paw graph (a) are: payments to employees and company
directors, payments to offiee holders, return to work payments, payments under labour
hire arrangements, payments of annuities, superannuation benefits, employment
tennination payments, payments for unused leave, benefit payments, eompemation
payments and payments specified by regulations.

year of income means an income year as defined in subsection 995-1(1) of the
111come Tax Assessment Act 1997.
yeaI' of tax means the financial year for which income tax is levied.
6(IA) [References to failure to do an act] Unless the contrary intention appears,
a reference in this Act to a failure to do an act or thing includes a reference to a refusal
to do the act or thing.
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6(2AA) [Accounting period] A reference in this Act to an accounting period
adopted in lieu of a year of income includes a reference to an accounting period:
(a) that commences or ends under section 18A; and
(b) that would, but for that section, fOlm pal1 of an accounting period so adopted.
6(2AB) [Limited partnerships] The Commissioner may, by legislative
instrument, make a detemlination modifYing the operation of one or more provisions
of this Act in relation to limited partnerships whose accounting periods commence or
end under section 18A of the Income Tax Assessment Act 1936.
6(2AC) [Commissioner's determination] A detennination can only be made
under subsection (2AB) in order to take account of the fact that such accounting
periods are ofless than 12 months' duration.
6(3) [References to companies] The express references in this Act to companies
do not imply that references to persons do not include references to companies.
6(4) [Limit on application of dividelld] Paragraph (d) of the definition of
divilielld in subsection (1) does not apply if, under an arrangement:
(a) a person pays or credits any money or gives property to the company and the
company credits its share capital account with the amount of the money or the
value of the property; and
(b) the company pays or credits any money, or distributes property to another
person, and debits its share capital accOlmt with the amount of the money or the
value of the property so paid, credited or distributed.
6(6) [Deemed business of selling at permanent establishment] Where a place is,
by virtue of paragraph (d) of the definition of pel'manent establishment in subsection
(I), a pennanent establishment ofa person, the person shall, for the purposes of this
Act, be deemed to be carrying on at or through that pennanent establishment the
business of selling the goods manufactured, assembled, processed, packed or
distributed by the other person at the place that is that permanent establishment.

•

PART III -

•

,

LIABILITY TO TAXATION

Division 1 - General
•
•
•
SECTION 21

WHERE CONSIDERATION NOT IN CASH

INon-cash consideration] Where, upon any transaction, any consideration
is paid or given otherwise than in cash, the money value of that consideration shall, for
the purposes of this Act, be deemed to have been paid or given.

21(1)

21(2)

[Effect of section]

SECTION 21A

This section has effect subject to section 21A.

NON-CASH BUSINESS BENEFITS

21A(1) (Non-cash business benefit not convertible to cash] For the purposes of
this Act, in detennining the income derived by a taxpayer, a non-cash business benefit
that is not convertible to cash shall be treated as if it were convertible to cash.
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21A(2) [Where benelit is income derived by taxpayer} For the purposes of this
Act, if a non-cash business benefit (whether or not convertible to cash) is income
derived by a taxpayer:
(a) the benefit shall be brought into account at its arm's length value reduced by
the recipient's contribution (if any); and
(b) if the benefit is not convertible to cash - in determining the arm's length value
of the benefit, any conditions that would prevent or restrict the conversion of
the benefit to cash shall be disregarded.
21A(3)

(Expenditure otherwise deductible to recipient}

Where:

(a) a non-cash business benefit is income derived by a taxpayer m a year of
income; and
(b) if the taxpayer had, at the time the benefit was provided, incurred and paid
unreil11bursed expenditure in respect of the provision of the benefit equal to the
amount of the ann's length value of the benefit - a once-only deduction
would, or would but for section 82A, and Subdivisions F, GA and G of
Division 3 ofthis Part, of this Act, and Divisions 28 and 900 of the I"come Tax
Assessment Act [997, have been allowable to the taxpayer in respect of a
percentage (in this subsection called the deductible percelltage) of the
expenditure;
the amount that, apmi from this subsection, would be applicable under subsection (2)
of this section in respect of the benefit shall be reduced by the deductible percentage.
21A(4)

(Non-deductible entertainment expenditure}

Where:

(a) a non-cash business benefit is income derived by a taxpayer in a year of
income; and
(b) a percentage (in this subsection calted the llo1J~(ledllctible entertainmellt
percelltage) of any expenditure incurred by the provider jnt-respect of the
provision of the benefit is non-deductible entertainment expenditure;
the amount that, apart from this subsection, would be applicable under subsection (2)
in respect of the benefit shall be reduced by the non-deductible entertainment
percentage.
21A(5)

[Delinitions}

In this section:

arm's lellgth Yaille, in relation to a non-cash business benefit, means:
(a) the amount that the recipient could reasonably be expected to have been
required to pay to obtain the benefi t from the provider under a transaction
where the parties to the transaction are dealing with each other at arm's length
in relation to the transaction; or
(b) if such an amollnt cannot be practically determined Commissioner considers reasonable.

such amount as the

income derived by (I taxpayer means income derived by a taxpayer in canying on a
business for the purpose of gaining or producing assessable income.
IIOII-L'as" business benefit means property or services provided after 31 August 1988:
(a) wholly or partly in respect of a business relationship; or
(b) wholly or partly for or in relation directly or indirectly to a business
relationship.
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lIoll-deductible entertainment expenditure means expenditure to the extent to which:
(al section 32-5 of the Income Tax Assessment Act 1997 applies to the expenditure;
and
(b1but for that section, the expenditure would be deductible under section 8-1 of
the Income Tax Assessment Act 1997.
ollce-only dedul.,'tioll, in relation to expenditure, means a deduction in a year of
income in respect of a percentage of the expenditure where no deduction is allowable
in respect ofa percentage of the expenditure in any other year of income.
provide:

(a) in relation to property - includes dispose of (whether by assignment,
declaration of trust or otherwise); and

(b) in relation to services -

includes a]]ow, confer, give, grant or perform.

recipient's contribution, in relation to a non-cash business benefit, means the amount
of any consideration paid to the provider by the recipient in respect of the provision of
the benefit, reduced by the amount of any reimbursement paid to the recipient in
respect of that consideration;
services includes any benefit, right (including a right in relation to, and an interest in,
real or personal property), privilege or facility and, without limiting the generality of
the foregoing, includes a right, benefit, privilege, service or facility that is, or is to be,
provided under:
(a) an arrangement for or in relation to:
(i)

the perfonnance of work (including work of a professional nature),
whether with or without the provision of property;

- (ii)

the provision of, or of the use offaci1ities for, entertainment, rec:reation or
instruction; or

(iii)

the conferring of rights, benefits or privileges for which remuneration is
payable in the fonn ofa royalty, tribute, levy or similar exaction;

(b) a contract of insurance; or
(c) an arrangement for or in relation to the lending of money.
21A(6) [Consideration in money] Notwithstanding section 21, the consideration
referred to in the definition of recipient's contribution in subsection (5) of this section
is consideration in money_
21A(7) [ESS interestsi This section does not apply to an ESS interest (within the
meaning of the Income Tax Assessment Act 1997) to which Subdivision 83A-B or
83A-C of that Act (about employee share schemes) applies.

*
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Division 2 - Income
•
SlIbdivisioll D - Dividellds

•
SECTION 44 DIVIDENDS
44(1) [Shareholder assessable income]

,

,

The assessable income ofa shareholder in

a company (whether the company is a resident or a non-resident) includes:

(a) if the shareholder is a resident:
(i)

dividends (other than non-share dividends) that are paid to the
shareholder by the company out of profits derived by it from any source;
and

(ii)

all non-share dividends paid to the shareholder by the company; and

(b) if the shareholder is a non-resident:
(i)

dividends (other than non-share dividends) paid to the shareholder by the
company to the extent to which they are paid out of profits derived by it
fron.1 sources in Australia; and

(ii)

non-share dividends paid to the shareholder by the company to the extent
to which they are derived from sources in Australia; and

(c) if the shareholder is a non-resident carrying 011 business in Australia at or
through a permanent establishment of the shareholder in Australia, and the
company is a resident:

(i)

dividends (other than non-share dividends) that are paid to the
shareholder by the company and are attributable to ~he permanent
establishment, to the extent to which they are paid out of profits derived
by the company from sources outside Australia; and

(ii)

non-share dividends that are paid to the shareholder by the company and

are attributable to the permanent establishment, to the extent to which
they are derived from sources outside Australia.
This subsection does not apply to a dividend (or non-share dividend) to the extent to
which another provision of this Act that expressly deals with dividends includes some
or all of the dividend (or non-share dividend) in, or excludes some or all of the
dividend (or non-share dividend) from, the shareholder's assessable income.
Note I: Some of the other provisions of this Act that expressly deal with dividends arc sections
23AJ, 23Al, 23AK ,nd 128D.
Note 2: An amOtUlt deeJnred to be conduit foreign income is not included ill assessable income
under paragraph (J)(b) or (e): see section 802-15 of the Incollle Tax Assessment Act
1997.

44(lB)

[Certain dividends deemed to be paid out of profits)

Where:

(a) the amount of the moneys or of the value of other properly of which a dividend
paid by a company consists is debited against an amount standing to the credit
of a share capital account of lhe company; or

(b) a dividend paid by a company is a repayment by the company of an amount
paid-up on a share,
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the dividend shall, for the purposes of this section, be deemed to have been paid by the
company out of profits derived by it.
44(2) [Election to have this section apply to demergers] Subsections (3) and (4)
apply to a demerger dividend unless the head entity elects in writing, within olle
month after it decides which of its shareholders will receive ownership interests in the
demerged entity under the demerger, that those subsections do not apply to the total
demerger dividend for all shareholders.
44(3) [Application to demerger dividend] This section applies to the demerger
di vidend as if it had not been paid out of profits.
44(4) [Assessable/exempt income]
or exempt income.

A demerger dividend is not assessable income

44(5) [CGT assets] However, subsections (3) and (4) do not apply to a demerger
dividend unless, just after the demerger, CGT assets owned by the demerged entity or
a demerger subsidiary representing at least 50% by market value of all the CGT assets
(or a reasonable approximation of market value) owned by the demerged entity and its
demerger subsidiaries are used. directly or indirectly, in one or more businesses
carried on by one or more of those entities.
44(6) [Ownership interests] In applying subsection (5), disregard any assets that
are ownership interests in a demerger subsidiary unless they are used in a business
referred to in that subsection.
44(7)

[Interpretation]

In this section:

permanent establishment of a person:
(a) has the same meaning as in a double tax agreement (as defined in Part X) that
relates to a foreign country and affects the person; or
(b) has the meaning given by subsection 6(1), if there is no such agreement.

•

•

•

Division 3 - Deductions
Subdivision A -

General

SECTION SlAAA DEDUCTIONS NOT ALLOWABLE IN CERTAIN
CIRCUMSTANCES
51AAA(1)

[Detined circumstances]

Where:

(a) an amount is included in the assessable income of a taxpayer of a year of
income by section 102-5 of the [/lcome Tax Assessment Act 1997 (about net
capital gains) or subsection 124228(1) of this Act (about notional capital gains
ofPDFs);
(b) a deduction would, but for this section, be allowable under a provision listed in
the table in subsection (2) to the taxpayer; and
(c) if the amount had not been included in the assessable income the deduction
would not be allowable,
the deduction is not allowable.
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5IAAA(2) [Deduction provisions[ The table lists provisions allowing deductions
that are affected by subsection (1). Provisions of the Income Tax Assesslllent Act 1997
are identified in normal text. The other provisions, in bold, are provisions of the
income Tax Assessment Act 1936.
Deduction provisions affected by net capital gains limit
Item

Provision
Subdivision A of Division 3 of

Description
General

Part III
2

section 8-1

General deductions

3

Division 25

Some expenses you can deduct

4

Division 30

Gifts or contributions

5

Division 34

Non-compulsory unifonns

6

Division 36

Tax losses of c<lrlier income years

7

Subdivision 40-F

Facilities to conserve or convey water

8

Subdivision 40-F

Establishing grapevines

9

Subdivision 40-G

Landc(lr~

IO

Subdivision 40-G

Mains electricity supply

II

Subdivision 40-G

Telephone lines

12

Division 165

Income lax consequences of changing
ownership or control of (I eompany

13

Subdivision 170-A

Transfer of tax losses within wholly-owned
groups of companies

14

Division 230

Finnncial arrangemcnts

,
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SECTION SIAK AGREEMENTS FOR THE PROVISION OF NONDEDUCTIBLE NON-CASH BUSINESS BENEFITS
SIAK(l) [Treatment of expenditure incurred by taxpayer] Subject to this
section, where:

(a) under an agreement:
(i)
(ii)

a taxpayer incurs expenditure; and
a non-cash business benefit is provided to the taxpayer

Or

another person;

and
(b) that benefit is not exclusively for use or application for the purpose of
producing assessable income of the taxpayer;

the taxpayer shall be treated, for the purposes of this Act, as if so much of the
expenditure as does not exceed the ann's length value of the benefit had been incurred
by the taxpayer exclusively in respect of that benefit.
5lAK(2) [Where another provision deems lesser amount) This section does not
apply so as to treat particular expenditure, or the cost of particular property, to be a
particular amount for a particular purpose if there is another provision of this Act that
deems that expenditure, or the cost of that property, to be a lesser amount for that
purpose.
5lAK(3) [Producing assessable income] A reference in this section to producing
assessable income includes a reference to:
(a) gaining assessable income; or
(b) carrying on a business for the purpose of gaining or producing assessable
income.

5lAK(4) [Meaning of expressions] Expressions used in this section and in
section 21A have the same respective meanings in this section as they have in that
section.
SIAK(5)

(Definitions]

In this section:

agreement means any agreement, arrangement or understanding, whether fonnal or
informal, whether express or implied and whether or not enforceable, or intended to be

enforceable, by legal proceedings.
expenditure includes a loss or outgoing.

*

*

*

SECTION 82A DEDUCTIONS FOR EXPENSES OF SELF-EDUCA nON
82A(l) (Exclusion of first $250) Where a deduction is, or but for this section
would be, allowable to the taxpayer under section 8- J of the Income Tax Assessment
Act 1997 in respect of a year of income in respect of expenses of self-education, the
deduction, or the aggregate of the deductions, so allowable to the taxpayer in respect

of those expenses shall not be greater than the amount by which the net amount of
expenses of sel f-education exceeds $250.
82A(2) [Definitions) In this section:
educatiollal assistallce means amounts (other than amounts in the nature of an
allowance for maintenance or accommodation) payable under a scheme for the
provision by the Commonwealth of assistance for secondary education, technical or
tertiary education or post-graduate study.
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expenses of self-education means expenses necessarily incurred by the taxpayer for
or in connection with a prescribed course of education but does not include:
(a) a payment made to an institution of higher education to which Chapter 4 of the
Higher Education Funding Act 1988 applies in respect of a contribution
payable under that Chapter; or
(ab) a payment made to the Open Leaming Agency of Australia in respect of any
charge payable in respect of a unit of study undel1aken by the taxpayer for the
purposes of an approved course of study within the meaning of Chapter 5 of tile
Higher Education Fundillg Act 1988; or
(b) a payment made in respect of, or in respect of the reduction or discharge
indebtedness to the Commonwealth under Chapter 5A of that Act; or

ot~

any

(ba) a student contribution amount within the meaning of the Higher Education
Support Act 2003 paid to a higher education provider (within the meaning of
that Act); or
(bb) a payment made in respect of, or in respect of the reduction or discharge of, any
indebtedness to the Commonwealth under Chapter 4 of that Act; or
(e) a payment made in respect of, or in respect of the reduction or discharge of, any
indebtedness to the Commonwealth or to a participating corporation under
Chapter 2B of the Social Security Act 1991 or Part 4A of the SllIdent Assistance
Act 1973.

net amount of expenses of self-education means the amount ascertained by
subtracting from the total amount of expenses of self-education inculTed by the
taxpayer in the year of income the sum of:
(a) any payment or payments of educational assistance that were capable of being
claimed in the year of income by the taxpayer or by another person in respect of
the taxpayer other than:
(i)

a payment the amount of which has been, or will be, included in the
assessable income of the taxpayer of any year of income; or

(ii)

a payment that was capable of being claimed in a preceding year of
income; and

(b) any payment or payments (other than a payment the amount of which has been,
or will be, ineluded in the assessable income of the taxpayer of any year of
income) received by the taxpayer, or that the taxpayer was entitled to receive, in
the year of income. from the taxpayer's employer, or from any other person, in
respect of:
(i)

expenses of self-education that were incurred by the taxpayer during the
year of income; or

(ii)

expenses of self-education in respect of which a deduction has been
allowed, or is allowable, or in respect of which a rebate of tax has been
allowed, or is allowable, in an assessment in respect of income derived by
the taxpayer in a preceding year of income,

prescribed course of education means a course of education provided by a school,
college, university or other place of education, and undertaken by the taxpayer for the
purpose of gaining qualifications for use in the carrying on of a profession, business or
trade or in the course of any employment.

•
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Subdivision H - Period of deductibility of certain advance
expenditure
SECTION 82KZL
S2KZL(1)

INTERPRETATION

[Definitions)

In this Subdivision, unless the contrary intention appcars:

agreement means any agreement, anangement, understanding or scheme, whether
formal or infonnal, whether express or implied and whether or not enforceable, or
intended to be enforceable, by legal proceedings.
approved stock exchange has the meaning give by section 470.
associate has the meaning given by section 318.
eligible service period, in relation to an amount of expenditure incurred under an
agreement, means the period from the beginning of:
(a) the day, or the first day, on which the thing to be done under the agreement in
retUl11 for the amollnt of expenditure is required, or pemlitted, as the case may
be, to commence being done; or
(b) if the expenditure is incurred on a later day is inClined;

the day on which the expenditure

until the end of:
(c) the day, or the last day, on which the thing to be done under the agreement in
retum for the amount of expenditure is required, or permitted, as the case may
be, to cease being done; or
(d) if that day or last day ends more than 10 years after the beginning of the period
- 10 years after the beginning of the period.

exclluled etpellditure means an amount of expenditure:
(a) less than $1,000; or
(b) required to be incurred by a law, or by an order of a court, of the
Commonwealth, a State or a Territory; or
(c) under a contract of service; or
(d) to the extent that it is ofa capital, private or domestic nature; or
(e) that has been or is InclllTed after 21 September 1999 by a general insurance
company in connection with the issue of a general insurance policy and was
related or relates to the gross premiums derived by the company in respect of
the policy; or

(t) that has been or is inculTed after 21 September J 999 by a general insurance
company in payment of reinsurance premiums in respect of the reinsurance of
risks covered by general insurance policies, other than reinsurance premiums
that were or are paid in respect of a pm1icular class of insurance business
where, under the contract of reinsurance, the reinsurer agrees, in respect of a
loss incurred by the company that is covered by the relevant policy, to pay only
some or all of the excess over an agreed amount.

pre-RBTohligatioJl means a contractual obligation that:
(a) exists under an agreement at or before 11.45 am (by legal time in the Australian
Capital Territmy) on 21 September 1999; and
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(b) requires the payment of an amount for the doing of a thing under the
agreement; and
(c) requires the payment to be made before the doing of the thing; and
(d) cannot be escaped by unilateral action by the party bound by the obligation to
make the payment.

researcfl alld developmellt activities has the meaning given by section 73B.
transfer includes assign.
8ZKZL(Z) [Expenditure incurred under an agreement] Without otherwise
limiting the generality of references in this Subdivision to expenditure being incurred
under an agreement in retum for the doing of a thing under the agreement:
(a) where expenditure incurred under an agreement consists of a payment of loan
interest or a payment of a similar kind, the expenditure shall, for the purposes
of this Subdivision, be taken to be incurred in return for the making available or
continued making available, as the case requires, of the loan principal, or other
amount of a similar kind, under the agreement during the period to which the
paymcnt relates; and
(b) where expenditure incurred under an agreement consists ofa payment ofrenl, a
lease payment or a payment of a similar kind, the expenditure shall, for the
purposes of this Subdivision, be taken to be incurred in return for the making
available or continued making available, as the case requires, of the thing
rented or leased, or other thing of a similar kind, under the agreement during
the period to which the payment relates; and
(c) where expenditure incmred under an agreement consists of a payment of an
insurance premium or a payment ofa similar kind, the expenditure shall, for the
purposes of this Subdivision, be taken to be incurred in return for the provision
or continued provision, as the case requires, of insurance against the risk
concerned, or of a thing of a similar kind, under the agreement during the
period to which the payment relates.
8ZKZL(3) [Subdivision has effect] This Subdivision has effect as if carrying on
research and development activities were carrying on a business.

,

.'

,

SECTION 82KZM EXPENDITURE BY SMALL BUSINESS ENTITIES
AND INDIVIDUALS INCURRING NON-BUSINESS EXPENDITURE
8ZKZM(I)

[Proportion allowable]

Where:

(a) a taxpayer incurs expenditure under an agreement entered into after 25 May
1988; and
(aa) at least one ofthe following applies:
(i)

the taxpayer is a small business entity for the year of income and has not
chosen to apply section 82KZMD to the expenditure;

(ii)

the taxpayer is an individual and the expenditure is not incurred in
canying on a business;

(iii)

the expenditure meets a pre-RBT obligation (see subsection S2KZL(l ));
and

(b) the expenditure is not excluded expenditure; and
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(ba) either:
(i)
the eligible service period for the expenditure is longer than 12 months;
or
(ii)

the eligible service period for the expenditure is 12 months or shorter but
ends after the 1<15t day of the year of income after the one in which the
expenditure wns inclined; and
(c) a deduction under former section 51 or section 73B, 73BA, 73BH, 73QA,
73QB or fonner section 73Y of this Act or section 8-1 of the Income Tax
Assessment Act 1997 in respect of the expenditure would, apati from this
section, be allowable from the assessable income of the taxpayer of the year of
income in which the expenditure is inclined;
then, for the purposes of this Act, instead of the deduction being allowable as
mentioned in paragraph (c), a proportion of the deduction is allowable from the
assessable income of the taxpayer of each year of income during which the whole or
part of the eligible service period in relation to the expenditure occurs, being a
proportion asceliained 1n accord'lI1ce with the formula:
Period in 'lear
Eligible service period

where:

Period ill year is the number of days in the whole or the part of the eligible service
period that occurs in the year of income
Eligible service per;od is the number of days in the eligible service period.
82KZM(2) [Commercial debt forgiveness I Subsection (I) has effect subject to
Division 245 of Schedule 2C.

•

•

•

SECTION 82KZMD BUSINESS EXPENDITURE AND NON-BUSINESS
EXPENDITURE BY NON-INDIVIDUAL
82KZMD(2) [Calculation of expenditurel For each year of income containing all
or pm1 of the eligible service period for the expenditure, the taxpayer may' deduct the
'
am'ount worked out using the fonnula:

Expenditure

x

Number of days of eligible service period
1n the year of income
Total number of days of eligible service period

Note: This seetion does not apply to expenditure incurred by a small business entity unless the
small business entity chooses to apply this seetion to the expenditure: see paragraph
82KZMA(2)(b).

*
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Division 5 SECTION 90
90

Partnerships

INTE RPRETATI ON

In this Division:

exempt income, in relation to a partner!>hip, means the exempt income of the
pm1neri)hip ca lculated as jfthe partnership were a taxpayer who was a residenL

lIet in co me, in relation to a pal1 nership, means the assessab le income of the
partnership, calculated as if the partnership were a taxpayer who was a resident, less
all allowab le deductions except deductions allowable under section 290-150 or
Divis ion 36 of the Income Tax AssessmenL Act 1997.
/loll -assessable 'lOll-exempt income, in relation to a partnership. means the nonassessable non-exempt income of the partnership ca lculated as if the partnership were
a taxpayer who was a resident.

loss, in relation to a pm1nership, means the excess (if any) of the
allowable deductions, other than deductions allowable under section 290-1 50 or
Divisio n 36 of tile Income Tax Assessment Act 1997, over the assessable income of the
partnership calculated as if the partnership were a taxpayer who was a resident.

jJlJrtlrership

SECTION 91

LI AB ILITY OF PART NERSHIPS

91 A p3l1nership shall furn ish a return of the income of the partnership , but sha ll not
be liable to pay tax the reon.

SECTIO N 92

INCOM E AND DED UCTIO NS OF PARTN ER

92(1) IAssessable income ; allowable deductions)
partner in a pm1nership shall include:

The assessable income of a

(a) so mllch of the individual interest of the paltner in the ne t income of the
partnership of the year of income as is attrib utable to a period when the pminer
was a res ident; and
(b) so much of the individual interest of the partner in the net income of the
partnership of the year of income as is attributable to a period when the partner
was not a resident and is also attributable to sources in Australia.
92(2) IPartnership lossl Subject to section 830-45 of the Income Tax Assessment
Tax Assessment ACI J 997, if a partnership loss is incurred by a partnership in a year of
income, there shall be allowable as a deduction to a partner in the partnership:
(a) so much of the ind ividual interest of the partner in the partn ership loss as is
attributable to a period when the partner was a res ident; and
(b) so much of the individual interest of the partner in the partners hip loss as is
attributable to a period when the partner was not a resident and is also
a ttributable to sources in Austra lia.
92(2AA)
,

[Limited

p ~lrtners hips)

However, if:

(a) the partner is a limited partner in a pat1nership; and
(b) the paltnershi p is a VCL P, an ESVCLP , an A FOF or a VCM P during the year
of income;
th e amount allowable under subsection (2), in respect of the year of income, as a
deduction must not exceed the amount worked out as follows:
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Method statement
Step 1.

Work out the sum of the amounts that the partner has contributed (the
pal'tller's contributioll) to the partnership.
Step 2. Subtract the sum of all the amounts (if any) of the partner's
contributi on that are repaid to the partner.
Step 3. Subtract the sum of all deductions allowed to the partner for losses of
the partnership in previous years of income.
Step 4. Subtract the sum of the amounts of all the debt interests issued by the
partner to the extent that they are secured by the partner's interest in the
partnership.
Example:
A limited partner contributes $100.000 to a YeLP, having borrowed $80,000. BCCll1l5C the
lender values the partner's interest in the partnership lit $70,000, the partner also provides, as
additional security, other assets valued at $10,000.
If none of the partner's contribution has been repaid and the partner has not been allowed
deductions for partnership losses in previous years of income, the amount allowable to the
partner for J p,utnership loss cannot exceed $30,000.

92(2A) [When no application to partnership loss] Subsection (2) does not apply
to a partnership loss if the partner's interest in the par1nership at the end of the year of
Income IS:

(a) a segregated exempt asset (as defined in the income Tax Assessment Act i997)
of a life assurance company; or
(b) a segregated current pension asset (as defined in the income Tax Assessment
Act i997) ofa complying superannuation fund.
92(3) [Exempt incomel
include:

The exempt income of a partner in a palinership shall

(a) so much of the individual interest of the partner in the exempt income of the
- paJinership of the year of income as is attributable to a period when the partner
was a resident~ and
(b) so mucb of the individual interest of the pOliner in the exempt income of the
partnership of tbe year of income as is attributable to a period when the pminer
was not a resident and is also attributable to sources in Australia.
92(4) [Non-assessable non-exempt income of a partnerl
non-exempt income of a partner in a partnership shall include:

The non-assessable

(a) so much of the individual interest of the partner in the non-assessable nonexempt income of the palinership of the year of income as is attributable to a
period when the patiner was a resident; and
(b) so much of the individual interest of the partner in the non-assessable nonexempt income of the pattnership of the year of income as is attributable to a
period when tlle partner was not a resident and is also attributable to sources in
Australia.

•
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Division 6 - Trust income
SECTION 95
95(1)

INTERPRETATION

[Definitions[

In this Division:

exempt illcome, in relation to a trust estate, means the exempt income of the trust
estate calculated as if the trustee were a taxpayer who was a resident.
Note: See also Division 54 of the income Tax Assessment Act 1997 (in particular. the
provisions in section 54-70 about trusts), wbich provides a tax exemption for certain
payments under structured settlements and structured orders.
lief illcome, in relation to a trust estate, means the total assessable income of the trust
estate calculated under this Act as if the trustee were a taxpayer in respect of that
income and were a resident, less all allowable deductions, except deductions under
Schedtlle 2G and except also, in respect of any beneficiary who has no beneficial
interest in the corpus of the trust estate, or in respect of any life tenant, the deductions
allowable under Division 36 of the income Tax Assessment Act 1997 in respect of such
of the tax losses of previous years as are required to be met out of corpus.

A trust may be required to work out its net income in a special way by Division 266 or 267 of

Schedule 2F.

1I011-assessable lIoll-exempt income, in relation to a trust estate, means the nonassessable non-exempt income of the trust estate calculated as if the trustee were a
taxpayer who was a resident.
95(2) [Resident trust estatel For the pllIposes of this Division, a tnIst estate shall
be taken to be a resident trust estate in relation to a year of income if:
(a) a trustee of the trust estate was a resident at any time during the year of income;
or
(b) the central management and control of the trust estate was in Australia at any
time during the year of income.
95(3) (Non-resident trust estate( In this Division, a trust estate that is not a
resident trust estate in relation to a year of income is refelTed to as a non-resident trust
estate in relation to that year of income.

,

SECTION 96

"

,

TRUSTEES

96 Except as provided in this Act, a trustee shall not be liable as trustee to pay
income tax upon the income of the trust estate.

,
SECTION 97

.,

BENEFICIARY NOT UNDER ANY LEGAL DISABILITY

97(1) [Assessable income; exempt ineomel Subject to Division 6D, where a
beneficiary of a trust estate who is not under any legal disability is presently entitled to
a share of the income of the trust estate:
(a) the assessable income of the beneficiaty shall include:
(i)

so much of that share of the net income of the trust estate as is attributable
to a period when the beneficiary was a resident; and
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(i i)

so much of that share of the net income of the trust estate as is attributable
to a period when the benefic iary was not a res ident and is also attrib utable
to sources in Australia; and

(b) the exempt income of the bcnefic iflry shall include:
(i)

so much of the individual illtercst of the beneficia ry in the exempt income
of the trust estate as is attributable to a period when the beneficiary was a
resident; and

(ii)

so much of the individual interest of the beneficiary in the exempt income
of the trllst estate as is attribLltable to a period when the be neficiary was
not a resident and is also attri butable to sources in Austral ia;

except to the extent to which the exempt income to which that individual
interest relates was taken into account in calculat ing the net income orthe trust
estate; and
(c) the non-assessable non-exempt income of the beneficiary sha ll include:
(i)

so much ortlle individual interest or the bene fi ci<lry in the non-assessable
non-exem pt income o r the trust estate as is attributable to a period when
the benefic iary was a resident; and

(i i)

so m uch of the individual interest of the beneficiary in the non-assessab le
no n-exempt income of the trust estate as is attributab le to a period when
the beneficimy was not a res ident and is also attributable to sources in
Austral ia,
Note: If the tmst estate's net income includes a net capital gain, Subdivision 115-C Of the
InCOllle Tax Assesslllelll Ac' 1997 also affects the assessment of the bencficillry.
97(2) I Refer c nce to income of tr ust estate to which beneficiary pl'cselltly
entitledj A refe rencc in thi s section to income of a trust estate to which a bencficifllY
is prcscntl y ent itled shall be read as not including a rcfercnce to income of a trust
cstate:
(a) to w hich a beneficiary is deemed to be presently cntitlcd by virtue of the
operation of subsection 95A(2) where the beneficiary:

(i)

is a natu ral person;

(i i )

is a res ident at the end of the year of income;

(iIi)

is not, in respect of that Income, a beneficiary in the capac ity of a trustee
of another trust estate; and

(iv)

is not a beneficiary to whom subsection 97 A( I) or (lA) applies in relation
to the year of II1come; or

(b) to which a beneficiary is presently ent itled whe re the beneficiary:

97(3)

(i )

is a non-resident at the end of the year of incomc;

(i i)

is not a benefic iary to whom subsection (3) of th is section or subsection
97 A( I) or (I A) appl ies in relation to the year of inco me; and

(iii )

is not, in respect of that income, a beneficialY in the capacity ofa trustee
of another trust estate.

IBen etici al'ies to whom subsection applicsl

Where:

(a) a beneficiary ofa trust estate i:s presently entitled to a share of the income of the
trust estate;
(b) the beneficiary is a non-resident at the end of the year ofincome; and
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(c) the beneficiary is:

(i)

a body, association, fund or organization the income of which is exempt
from tax by virtue of the operation of Subdivision 50-A or section 51-5,
51-10 or 51-30 of the Il1collle Tax Assessment Act 1997; or

(ii)

an organization the income of which is exempt from tax by virtue of a
regulation in force under the international Organisatiol1s (Privileges and
Immlll1ities) Act 1963;

that beneficiary is, for the purposes of the application of this Division in relation to
that beneficiary in relation to that year of income, a beneficiary to whom this
subsection applies.

,

SECTION 98

*

•

LIABILITY OF TRUSTEE

98(1) Where a beneficiary of a trust cstatc who is undcr a lcgal disability is presently
entitled to a share of the income of the trllst estate, the trustee of the trust estate shall
be assessed and liable to pay tax in respect of:
(a) so much of that share of the net income of the trust estatc as is attributable to a
period whcn the beneficiary was a resident; and
(b) so much of tIlat share of the net income of tIle trust estate as is attributable to a
period when the beneficiary was not a resident and is also attributable to
sources in Australia;
as ifit were the income of an individual and were not subject to any deduction.
98(2) [Beneficiary presently entitled by virtue of s 95A(2)]
of a tmst estate:

Where a beneficiary

(a) is deemed to be presently entitled to a share of the income of the trust estate of
a year of income by viliue of the operation of subsection 95A(2);
(aa) is a natural person and is not, in respect of that share of the income of the tmst
estate, a beneficiary in the capacity of a trustee of another tmst estate;
(b) is not a beneficiary to whom subsection 97A(l) or (lA) applies in relation to
the year of income; and
(c) is not under a legal disability;
the trustee of the trust estate shall be assessed aud liable to pay tax in respect of:
(d) so much of that share of the net income of the trust estate as is attributable to a
period when the beneficiary was a resident; and
(e) so much of that share of the net income of the trust estate as is attributable to a
period when the beneficiary was not a resident and is also attributable to
sources in Australia;

as if it were the income of an individual and were not subject to any deduction.
98(2A)

[Non-resident beneficiary]

If:

(a) a beneficiary of a trust estate who is presently entitled to a share of the income
of the trust estate:
(i)

is a non-resident at the end of the year of income; and

(ii)

is not, in respect of that share of the income of the trust estate, a
beneficiary in the capacity of a trustee of another trust estate; and
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(iii)

is not a beneficiary to whom section 97A applies in relation to the year of
income; and

(1V)

is not a bcncficim-y to whom subsection 97(3) applies; and

(b) the trustee of the trust estate IS not assessed and is not liable to pay taX"llllder
subsect ion (1) or (2) in respect of allY part of lil a! share of the net income of the
trust estate;
subsectIon (3) applies to the trustee in respect of:
(c) so m uch arthat share of the net income of the trust cst<lte as is attributttble to a
period when the belleti cimy was a resident; and

(d) so much orlilat share of tile net income of the trust estate as is attributable to a
period when the beneficiary was not a res ident and is also attribl1table to
sources in Australia.
98 (3) ILia bili ty to tax i A tTustee Lo whom this subsection applies in respect of an
amou nt oCnct income is to be assessed and is liable to pay tax:
(a) ifthc beneficiary is not a company - in respect of the amount ornet income as
ifit were the income of an individual and were not subject to any ded uction; or
(b) if the bellefieimy is a co mpany - in respect of tile amollnt of net income at the
rate declared by the Parliament for the purposes of this paragraph.
Note: If thc trust estate ' s I1cl income incllldes a net capihd g'lin , and the bel1elicillry is a
company, Subdivision 115-C of the Incollle Tax AsseSSlllellf Act 1997 an'eets the
assessment of the trustee.

98(4)

INon-r eside nt beneficiary a trustee of another trustl

If:

(a) a beneficiary of a trust estate (the firs t t /"Ust estate) who is presently enti tled to a
share of the income oCthe first trust estate:
(i)
(ii)

is, in respect of that share of lhe income of the first trust es tate, a
bene("iciary in tile capacity of a trustee of another trust estate; and
is not a beneficiary to whom subsection 97(3) applies; and

(b) a trustee of the other trust estate is a non-resident at the end of the year of
llleOllle;
the trustee of the first trust estate is to be assessed and is liable to pay tax in respect of
so lllllch of that share o f the net income of the ("irst trust estate as is attrib utable to
sources in Australia at the rate declared by the Parliament for the purposes of this
subsection.
Note: If the tru~t estate's net income includes a net capita l gain, Subdivision 115-C of (h.:
II/com e Tax Assessment Al."t /997 am':l:IS Ihc ilSSCSSmcn( uflhe (I"llstcc .

•

,

•

SECTIO N 99 CERTAI N TRUST INCOME TO BE TAXEiJ AS INCOME OF
AN INiJlVllJUAL
99(1) ISection 99 a p plies on ly if s 99A inapplicab lel This section applies in
relation to a trust estate in relation to a year of income only if scction 99A does not
apply in relati on to that trust estate in relation to that year of incomc.
99(2) IReside nt t.oust estate: net inc om e wholl y within s 99 1 Where thcre is no
part of the net incomc of a resident trust estate:
(a) that is included in the assessable income of a beneficiary of the trust cstate in
pursuance of scction 97;
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(b) in respect of which the trustee of the trust estate is assessed and liable to pay tax
in pursuance of section 98; or
(c) that represents income to which a beneticiary is presently entitled tllat is
attributable to a period when the beneiiciary was not a resident and is also
attributable to sources out of Australia;
the trustee shall be assessed and is liable to pay tax on the net income of the trust
estate as if it were the income of an individual who was a resident and were not
subject to any deduction,
99(3) IResident trust estate: net income partly within s 99J
part of the nct income of a resident trust estate:

Where there is a

fa) that is not included in the assessable income of a beneficial), of the trust estate
in pursuance of section 97;
(b) in respect of which the trustee is not assessed and is not liable to pay tax in
pursuance of section 98: and
(c) that does not represent income to which a beneficiary is presently entitled that
is attributable to a period when tIle beneficiary was not a resident and is also
attributable to sources out of Australia;
the trustee shall be assessed and is liable to pay tax on that part of the net income of
the trust estate as if it were the income of an individual who was a resident and were
not subject to any deduction.
99(4) INou-resident trust estate: net income wholly within s 991 Where there is
no part of the net income of a trust estate that is not a resident trust estate:
(a) that is included in the assessable income of a beneficiaJ)' of the trust estate in
pursuance of section 97;
(b) in respect of which the trustee of the trust estate is assessed and liable to pay tax
in pursuance of section 98; or
(c) that is attributable to sources out of Australia;
the trustee shall be assessed and is liable to pay tax on the net income of the trust
estate as if it were the income of an individual and were not subject to any deduction.
99(5) INon-resident trust estate: net income partly within s 991 Where there is
a part of the net income ofa trust estate that is not a resident trust estate:
(a) that is attributable to sources in Australia;
(b) that is not included in the assessable income of a beneficial), of the trust estate
in purstlance of section 97; and
(c) in respect of which the trustee of the trust estate is not assessed and is not liable
to pay tax in pursuance of section 98:
the trustee shall be assessed and is liable to pay tax on that palt of the net income of
the trust estate as if it were the income of an individual and were not subject to any
deduction.

SECTION 99A

CERTAIN TRUST INCOME TO BE TAXED AT SPECIAL

RATE
99A(2) INon-application of sectionJ This section does not apply in relation to a
trust estate in relation to a year of income, being a trust estate:
(a) that restlhed from:
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(1)

a will, a codicil or an order of a court that varied or modified the
provisions of a will or a codicil; or

(ii)

an intestacy or an order of a court that varied or modified the application,
in relation to the estate of a deceased person, of the provisions of the law
relating to the distribution of the estates of persons who die intestate;

(b) that consists of the property of a person who has become bankrupt, being
property that has vested in The Official Receiver in Bankruptcy, or In a
registered trustee, under the Bankruptcy Act 1966;
(c) that is administered under Part XI of the Banlmplcy Act 1966; or
(d) that consists ofpropcrty of a kind referred to in paragraph I02AG(2)(c);

if the Commissioner is of the opinion that it would be unreasonable that this section
should apply in relation to that trust estate in relation to that year of income.
99A(3) [Matters to be considered by Commissioner)
the purposcs of subsection (2):

In fonning an opinion for

(a) the Commissioner shall have regard to the circumstances in which and the
conditions, if any, upon which, at any time, property (including money) was
acquired by or lent to the h'ust estate, income was derived by the trust estate,
benefits were conferred on the trust estate or special rights or privileges were
conferred on or attached to property of the trust estate, whether or not the rights
or privileges have been exercised;
(b) if a person who has, at any time, directly or indirectly:
(i)

transferred or lent any property (including money) to, or conferred any
benefits on, the bust estate; or

(ii)

conferred or attached any special right or privilege, or done any act or
thing, either alone or together with another person or persons, that has
resulted in the conferring or attaching of any special right or privilege, on
or to propel1y of the trust estate whether or not the right or privilege has
been exercised;

has not, at any time, directly or indirectly:
(iii)

transferred or lent any property (including money) to, or conferred any
benefits on, another trust estate; or

(iv)

conferred or attached any special right or privilege, or done any act or
thing, either alone or together with another person or persons, that has
resulted in the conferring or attaching of any special right or privilege, on
or to property of another trust estate, whether or not the right or privilege
has been exercised;

the Commissioner shall have regard to that fact; and
(c) the Commissioner shall have regard to such other matters, if any, as he thinks
fit.
99A(3A) [Trust estate for purposes of subsection (3)(a)) For the purposes of the
application of paragraph (3)(a) in relation to a trust estate of the kind referred to in
paragraph (2)(a), a reference in that first-mentioned paragraph to the trust estate shall
be Tead as including a reference to the person as a result of whose death the trust estate
arose.
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99A(4) [Resident trust estate: net income wholly within s 99A]
no part ofthe net income of a resident trust estate:

Where there is

(a) that is included in the assessable income of a beneficiary of the trust estate in
pursuance of section

97~

(b) in respect of which the trustee of the trust estate is assessed and liable to pay tax
in pursuance of section 98; or

(c) that represents income to which a beneficiary is presently entitled that is
attributable to a period when the beneficiary was not a resident and is also

attributable to sources out of Australia;
the trustee shall be assessed and is liable to pay tax on the net income of the trust

estate at the rate declared by the Parliament for the purposes of this section.
Note: If the trust estale's net income includes a net capital gain, Subdivision 11S-C of the
income Tax Assessment Act 1997 affects the assessment of the trustee.

99A(4A) [Resident trust estate: net income partly within s 99A]
a part of the net income of a resident trust estate:

Where there is

(a) that is not included in the assessable income of a beneficiary of the trust estate
in pursuance of section 97;
(b) in respect of which the tlUstee is not assessed and is not liable to pay tax in
pursuance of section 98; and
(c) that does not represent income to which a beneficiary is presently entitled that
is attributable to a period when the beneficiary was not a resident and is also
attributable to sources out of Australia;
the trustee shall be assessed and is liable to pay tax on that part of the net income of
the trust estate at the rate declared by the Parliament for the purposes of this section.
Note: If the trust estate's net income includes a net capital gain, Subdivision 1 t5-C of the

income Tax Assessment Act i997 affects the assessment of the trustee.

99A(4B) [Non-resident trust estate: net income wholly within s 99A] Where
there is no pmi of the net income of a trust estate that is not a resident trust estate:
(a) that is included in the assessable income of a beneficiary of the trust estate in
pursuance of section 97;
(b) in respect of which the trustee of the trust estate is assessed and liable to pay tax
in pursuance of section 98; or
(c) that is attributable to sources out of Australia;
the trustee shall be assessed and is liable to pay tax on the net income of the trust
estate at the rate declared by the Parliament for the purposes of this section.
Note: If the trust estate's nct income includes it net capital gain, Subdivision 115-C of the
incollle Tax Assessment Act 1997 affects the assessment of the trustcc.

99A(4C) [Non-resident trust estate: net income partly within s 99A] Where
there is a part of the net income of a trust estate that is not a resident tmst estate:
(a) that is attt;butable to sources in Australia;
(b) that is not included in the assessable income of a beneficiary of the trust estate
in pursuance of section 97; and
(c) in respect of which the trustee of tile trust estate is not assessed and is not liable
to pay tax in pursuance of section 98;
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the trustee shall be assessed and is liable to pay tax on that part of the net income of
the tlUst estate at the rate declared by the Parliament for the purposes of this section.
Note: If the trust estate's net income includes a net capital gain, Subdivision
il1come Tax Assessment Ac( 1997 offects the assessment of the trustee .

•

,

115~C

of the

•

SECTION 100 BENEFICIARY ASSESSABLE IN RESPECT OF CERTAIN
TRUST INCOME
100(1)

IAssessable incomel

The assessable income of any beneficiary who:

(a) is under a legal disability or is deemed to be presently entitled to any of the
income of a tlUst estate by virtue of the operation of subsection 95A(2); and
(b) is a beneficiary in more than one trust estate or derives income from any other

source;
shall include:
(c) so much of the individual interest of the beneficiary in the net income of the
trust estate or of each of the trust estates as is attributable to a period when the
beneficiary was a resident; and
(d) so much of the individual interest of the beneficiary in the net income of the
trust estate or of each of the trust estates as is attributable to a period when the
beneficiary was not a resident and is also attributed to sources in Australia.
Note 1: If the net income of one or morc of the trust estates includes a nct capital gain,
Suhdivision \\S-C of thc income Tecr Assessment Acti997 also affects thc asscssment
of thc bencticiary.
Notc 2: An amount is not included in assessable income under this section to the extcnt that
subsection 98A(3) already includes it: see subsection 98A(4).

IOO(lA)

IAmounts included in assessable incomel

If:

(a) a beneficiary in a trust estate is under a legal disability or is deemed to be
presently entitled to any of the income of the trust estate by virtue of the
operation of subsection 95A(2); and
(b) the beneficiary is not a beneficiary in any other trust estate and does not derive
income from any other source; and
(c) the beneficimy would receive a refund of tax offsets under Division 67 of the
Income Tax Assessment Act 1997 for a particular year of income if the
following amounts were included in the assessable income of the beneficiary
for that year:

(1)

so much of the individual interest of the beneficiary in the net income of
the trust estate for that year as is attributable to a period when the
beneficiary was a resident;

(ii)

so much of the individual interest of the beneficiary in the net income of
the trust estate for that year as is attributable to a period when the
beneficiary was not a resident and is also attributable to sources in
Australia;

then those amounts are included in the assessable income of the beneficiary for that
year.
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100(IB) [Income attributable to amount taxed under subsection 98(4)] If a
beneficiary in a trust estate who is under a legal disability or is deemed to be presently
entitled to any of the income of the trust estate by virtue of the operation of subsection
95A(2):
(a) is a resident at the end of the year of income; and
(b) is not a beneficimy in any other tmst estate and does not derive income from
any other source;
the assessable income of the beneficiary includes so much of the individual interest of
the beneficiary in the net income of the bust estate as is reasonably attributable to a
part of the net income of another trust estate in respect of which the hustee of the other
trust estate is assessed and is liable to pay tax under subsection 98(4).
Note 1: If the trust estate's nct income includes a net capital gain, Subdivision 11S-C of the
Income Tax Assessment Act 1997 also affects the assessment of the beneficiary.
Note 2: A credit is availablc under section 98B for an appropriate part of the subsection 98(4)
tax.
Note 3: An amount is not included in assessable income under this section to the extent that
subsection 98A(3) already includes it: see subsection 98A(4).

JOO(lC) [Payment from which amount withheld] If a beneficiary in a tmst
estate who is under a legal disability or is deemed to be presently entitled to any of the
income of the trust estate by virtue of the operation of subsection 95A(2):
(a) is a resident at the end of the year of income; and
(b) is not a beneficiary in any other trust estate and does not derive income from
any other source;
the assessable income of the beneficiary includes so much of the individnal interest of
the beneficiary in the net income of the bust estate as is represented by Of reasonably
attributable to a payment from which an entity was required to withhold an amount
under Subdivision 12-H in Schedule 1 to the Taxation Adm;'Iisfratiofl Act 1953.
Note: A credit is available under section 18·50 in Schedule I to the Taxation Administration
Act 1953 for an appropriate part of the amount withheld.

100(2) [Deduction of tax paid by trustee] There shall be deducted from the
income tax assessed against a beneficiary to whom subsection (I) or (lA) applies the
tnx paid or payable by any trustee in respect of that beneficiary's interest in the net
income of the trust estate.
100(3) [Section 98B deduction] However, an amount of tax is not to be deducted
under subsection (2) from the income tax assessed against a beneficiary to the extent
that the amount is deducted under section 98B from the income tax assessed against
the beneficiary.

,
SECTION 101

,

•

DISCRETIONARY TRUSTS

101 For the purposes of this Act, where a trustee has a discretion to payor apply
income of a trust estate to or for the benefit of specified beneficiaries, a beneficinry in
whose favour the trustee exercises his discretion shall be deemed to be presently
entitled to the amount paid to him or applied for his benefit by the trustee in the
exercise of that discretion.
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SECTION lOlA

INCOME OF DECEASED RECEIVED AFTER DEATH

tOIA(I) [Assessable income of trust estateJ Where in the year of income, the
trustee of the estate ofa deceased person receives any amount which would have been
assessable income in the hands of the deceased person if it had been received by him
during his lifetime, that amount shall be included in the assessable income of that year
of the trust estate and shall be deemed to be income to which no beneficiary is
presently entitled.
tOIA(2) [Amounts assessable under s 83-tO and 83-80 of the ITAA 1997J
Subsection (I) does not apply in relation to an amount received by the lTtlstee of the
estate of a deceased person to the extent to which, if it had been received by the
deceased person during his lifetime, it would have been included in the assessable
income of that person by virtue of section 83-10 or 83-80 of the Income Tax
Assessment Act 1997.
10IA(3) [Assessable income of trust estate1 To avoid doubt, if in the year of
income an amount is included in the assessable income of a deceased taxpayer under
Division 82 or 302 of the Income Tax Assessment Act 1997 in respect of a payment
received by the trustee of the estate of the deceased taxpayer, that amount shall be
included in the assessable income of that year of income of the trust estate.
101A(4) [Farm management deposit amountsJ This section does 110t apply in
relation to any amount received by the trustee of the estate of a deceased person if the
amount is a fhnn management deposit (within the meaning of Schedule 20), of which
the deceased person was the owner, that has become repayable .

•

Division 6AA SECTION I02AA
I02AA(1)

*

*

Income of certain children

INTERPRETATION

[DefinitionsJ

In this Division, unless the contrary intention appears:

agl'eeme"t means any agreement, arrangement, understanding or scheme, whether
fonnal or informal, whether express or implied and whether or not enforceable, or
i~tended to be enforceable, by legal proceedings.

occupation includes any office, employment, trade, business, profession, vocation or
calling, but does not include a course of education at a school, college, university or
similar institution.
property means any property, whether real or personal, and includes money.
102AA(2)

[Derivation of assessable iucome1

In this Division:

(a) a reference to the derivation by a person of assessable income shall be read as
including a reference to the inclusion of an amount in the assessable income of
the person; and
(b) a reference to the derivation by a person of any assessable income from
particular property shall be read as including a reference to the inclusion of an
amount in the assessable income of the person in respect of that property.
I02AA(3) [Share of a beueficiary of net income of trustJ In this Division, a
reference to the share of a beneficiary of the net income of a trust estate shall be read
as a reference to a share of the beneficiary of the net income ofa trust estate:
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(a) that is included in the assessable income of the beneficiary under section 97 or
100; or
(b) in respect of which the trustee of the trust estate is liable to be assessed and to

pay tax in pursuance of section 98.
I02AA(4) IIncome derived from propertyl A reference in this Division to
income that is derived from particular property shall be read as including a reference
to income that is derived from propeliy that, in the opinion of the Commissioner,
represents that property.

SECTION 102AB

APPLICATION OF DIVISION

102AB This Division applies in relation to the year of income that commenced on 1
July 1979 and in relation to all subsequent years of income.

SECTION 102AC

PERSONS TO WHOM DIVISION APPLIES

I02AC(1) [Prescribed person] For the purposes of this Division, a person is a
prescribed person in relation to a year of income if:
(a) the person is less than 18 years of age on the last day of the year of income; and
(b) the person is not an excepted person in relation to the year of income.
l02AC(2) [Excepted person] Subject to this section, a person (in this subsection
referred to as the millOI') is an excepted person in relation to a year of income for the
purposes of this Division if, and only if:
(b) the minor was engaged in a full-time occupation on the last day of the year of
income;
(c) the minor is a person;
(i)

in respect of whom a carer allowance under the Social SeclIrity Act 1991
was payable in respect of a period that included the last day ofthe year of
Income;

(ii)

to whom a disability support pension under that Act was payable in
respect ofa period that included the last day of the year of income; or

(iii)

to whom a rehabilitation allowance under that Act was payable in respect
of a period that included the last day of tl,e year of income and who,
immediately before becoming eligible to receive that allowance, was
eligible to receive an invalid pension under that Act;

(d) the Commissioner:
(i)

has received a certificate issued by a legally qualified medical practitioner
certifying that the minor is:
(A)

a disabled child, or a disabled adult, within the meaning of Part
2.19 of the Social Security Act 1991; or

a person who has a continuing inability to work within the meaning
of Part 2.3 of the Social Security Act 1991 or is permanently blind;
and
Oi)
is satisfied that, on the last day of the year of income, the minor was a
person of the kind mentioned in sub-subparagraph (i)(A) or (B);
(e) a double orphan pension was payable in respect of the minor under the Social
Security Act 1991 in respect of a period that included the last day of the year of
Income;
(B)
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(f) but for sec ti on 1003 of the Socia! Security Act J99/. a double orphan pension
would have bee n payable in respect of the minor under th'lt Act in respect of a
period that incl uded the last day of the ycar of income; or
(g) the C0I111l1 issioncr:
(i)

has received a ccrlif'icate issued by a legally qualified medical practitioner
cCI1ifying that the minor is a person who. by reason of a pe rmanent
disability, is unlikely to be able to engage in a fu ll-time occupat ion; and

(ii)

is satisfied that , on the last day of the ycar of income, the mi nor was such
a person.

l02A C(3)

Iinterpretation -

subsection (2)(e) and (1)1

Where:

(a) a doub le orphan pension was payable, or would, but for section 1003 of the
Social Security Act 199 J, have been payab le, in respect of a person under that
Act in respect of a period durin g a year of income, being a period that included
the last day ofthc year of income; and
(b) during the who le of the period referred to in paragraph (a), the person was
wholly or substantially dependent for support on a relative or re latives of the
person,

that person shall not be taken by virtue of paragraph (2)(e) or (f) to be an excepted
person in relation to the year of income.
l02A C(4)

Ilntcl-pr ctlition -

subsection (2)(g)J

Where:

(a) the Commissioner is of the opin ion that, during a period during a year of
income, being a period that included th e last day of the year of income, a person
was a person who, by reason of a permanen t disab ility, was un likely to be able
to engage in a ful l-time occupation; and
(b) duri ng the whole of the period referred to in paragraph (a), the person was
wholly or substantia ll y dependellt fo r SU Pp0l1 on a relative or relatives of the
person;
that person shal l not be taken, by vi rtue of paragraph (2)(g), to be an excepted pe rson
in rcl ation to the year of income.
I02A C(S) IWholly or substantially dependen t for sUPPOl-tl For the purposes of
subsections (3) and (4), a person sha ll be taken to have been who lly or substan tially
dependent for support on a relative or rel atives of the person duri ng any period during
which that person res ided with a relative or relative,.. of the person unless the contrary
is establis hed to the sat isfaction of the Commissioner.
l02 AC(6) IFulI-time occupation I Subj ect to this section, a person sha ll be taken,
for the purposes of subsection (2), to have bee n engaged in a full-time occupation on
the last day ofa year of income if, and only if:
(a) the person was, on the last day of the year of income, a person engaged in a
full-time occ upat ion; or
(b) in a ease to which paragraph (a) does not apply - the perso n was engaged in a
full-time occupation during the year of income for a period of not less than 3
months or fo r periods the aggregate of w hich is not less than 3 months.
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I02AC(7)

[Full-time education during income year[

Where:

(a) during a period during a year of income, a person was engaged in a full-time
occupation; and
(b) during the year of income (Ind after the expiration of that period, the person was
engaged in a course of full-time education at a school, college, university or
similar institution,
no regard shall be had to that period in determining whether the person is to be taken,
by viltue of paragraph (6)(b), to have been engaged in a full-time occupation on the
last day of the year of income.

I02AC(8)

[Commissioner's discretion[

A person shall not be taken to have been

engaged in a full-time occupation on the last day of a year of income unless the
Commissioner is satisfied that, on that day:
(a) the person had the intention of engaging in a full-time occupation or full-time
occupations during the whole or a substantial pmt of the next succeeding year
of income; and
(b) the person did not have the intention of engaging in a course of full-time
education at a school, college, university or similar institution at any time
during the next succeeding year of income.

SECTION l02AD

TAXABLE INCOME TO WHICH DIVISION APPLIES

t02AD The eligible taxable income of a year of income of a person who is a
prescribed person in relation to the year of income is the amount (if [lilY) remaining
after deducting from the eligible assessable income of the person of the year of
income:
(a) any deductions allowable to the person in relation to the year of ineome that
relate exclusively to that eligible assessable income;

(b) so much of any other deductions (other than apportionable deductions)
allowable to the person in relation to the year of income as, in the opinion of the
Commissioner, may appropriately be related to that eligible assessable income;
and
(c) the amount that bears to the apportion able deductions allowable to the person in
relation to the year of income the same proportion as the amount that, but for
this paragraph, would be the eligible taxable income of the person of the year of
income bears to the sum of:
(i)

the taxable income of the person of the year of income; and

(ii)

the apPOltionable deductions allowable to the person in relation to the
year of income.

SECTION l02AE
I02AE(I)

ELIGffiLE ASSESSABLE INCOME

[Eligible assessable income]

For the purposes of this Division, the

eligible assessable income of a year of income of a person is so much of the assessable
income of the person of the year of income as is not excepted assessable income.

102AE(2)

[Excepted assessable income[

Subject to this section, an amount

mcluded in the assessable income of a person (in this subsection refelTed to as the
mi"or) is excepted assessable income to the extent to which the amount:
(a) is employment income or business income;
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(b) is derived by the minor from the investment of any property transferred to the
lTIlIlor:

(i)

by way of, or in satisfaction of a claim for, damages in respect of:
CA)

(B)

[ass by the minor of parental support; or

personal injury to the minor, any disease suffered by the minor or
any impainnent of the m inor's phys ica l or mental condition;

(i i)

pursuant to any law relating to worker's compensation;

(ii i)

pursuant to any Jaw relating to the payment of compensation in respect of
criminal injuries;

(iv)

directly as the res ul t of the death of another person and under the terms of
a life assurance policy;

(v)

di rectly as the resull of the death of another person a nd out ora provident,

benefit, superannuation or ret irement fu nd;
(vi)
directl y as the resulL of the death of another person by an employer of the
deceased person;
(vii)
out of a public fund establ ished and maintained exclusively fo r the relief
ofpcrsons in necessitous circumstances; or
(v iii)
as the resu lt of a fam ily breakdown (see section 102AGA);
(c) is derived by the minor from the investment of any property:
(i)
that devolved upon the minor from the estate of a deceased person;
that was transferred to the minor by another person out of property that
(ii)
devolved upon that other person from the estate of a deceased person and
was so transferred within 3 years after the date of the death of the
deceased person; or
(iii)
that was acquired by the minor as the benefic ial owner of a verifiable
prize in a legally authorized and conducted 10ttCIY;
(d) not being business income, is included in the assess,,)ble income of the minor
under section 92;
(c) is included in the assessable income of the minor under section 97 or 190; or
(t) is derived by the minor from the investment of any property that, in tHe opinion
of the Commissioner, represents accumulations of:
(i)
excepted assessable income derived by the minor during a year of income
in relation to which th is Division applies;
(ii)
assessable income derived by the minor during a year of income in
relati on to which this Di vis ion does not ap ply, being assessable income
that would, in the op inion of the Comm issioner, have been excepted
assessable income if this Di vision were appl icable in relation to the year
of income during which thc assessab le income was derived; or
(iii)
exempt income derived by the minor to wh ich subparagraph (i) or (Ii)
would, in the op inion of the Commissioner, app ly if that exempt income
had been assessable income.
l02 AE(3) !"Interpretation - subsection (2)(d)] A reference in paragraph (2)(d)
to an amount (not being business income) that is included in the assessable income of
a perso n under section 92 in respect of the individual interesf of the persoll in the net
income of a partnership shall be read as a reference to so much of an amount so
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included in that assessable income as, in the opmion of the Commissioner, is
attributable to so much of the assessable income of the palillership as would, in the
opinion of the Commissioner, have been excepted assessable income tfthe assessable
income of the partnership had been derived by that person.
I02AE(4) [Interpretation - subsection (2)(e)] A reference in paragraph (2)(e)
to an amount included in the assessable income of a person under section 97 or 100
shall be read as not including a reference to any part to which this Division applies of
an amollnt included in that assessable income under either of those sections.
I02AE(5) [Iuterpretation - subsection (2)(a)] Subject to subsections (6) and
(7), a reference in paragraph (2)(a), in relation to a person (in this subsection referred
to as the minor), to business income shall, in relation to any business income derived
by the minor during a year of income from the carrying on of a business, be read as a
reference to:
(a) in a case where during the year of income, the business was carried on by the
minor either alone or in partnership with another person who was, or other
persons each of whol11 was, under the age of 18 years on the first day of the
year of income - so much of that business income as the Commissioner
considers fair and reasonable having regard to:
(i)

the extent to which, during the year of income, the minor had the real and
effective conduct and control of the business and paliicipated in the
operations and activities of the business;

(ii)

the extent to which the minor had the real and effective control over the
disposal of income derived by the minor from the business during the
year of income;

(iii)

the extent to which the capital of the business consisted of property
contributed by the minor, being propel1y the income from which would,
in the opinion of the Commissioner, be excepted assessable income in
relation to the minor; and

(iv)

such other matters (if any) as the Commissioner thinks fit; and

(b) in any other case - the amount that, in the opinion of the Commissioner, is
reasonable remuneration by way of salary or wages for any services rendered
by the minor during the year of income in the production of assessable income
of the business increased by such amount (if any) as, in the opinion of the
Commissioner, is reasonable, having regard to the extent to which the capital of
the business consisted of propeliy contributed by the minor the income from
which would, in the opinion of the Commissioner, be excepted assessable
income in relation to the minor.
I02AE(6) [Non-arm's length transactions]
more parties to:

Subject to subsection (7), if any 2 or

(a) the derivation of the excepted assessable income mentioned in subsection (2);
or
(b) any act or transaction directly or indirectly connected with the derivation of that
excepted assessable income;
were not dealing with each other at arm's length in relation to the derivation, or in
relation to the act or transaction, the excepted assessable income is only so much (if
any) of that income as would have been derived if they had been dealing with each
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other at arm's length in relation to the derivation, or in relation to the aet Or
transaetion.
l02AE(7) [Arrangements to secure income not eligible assessable incomel
Subsection (2) does not apply in relation to assessable income derived by a person
directly or indirectly under or as a result of an agreement that was entered into or
carried out by any person (whether before or after the commencement of this
subsection) for the purpose, or for purposes that included the purpose, of securing that
that assessable income would not be eligible assessable income.
l02AE(8) [Incidental purpose disregarded] In determining whether subsection
(7) applies in relation to an agreement, no regard shall be had to a purpose that is a
merely incidental purpose.
l02AE(9)

[Interpretation -

subsection (2)(b)]

Where:

(a) any assessable income is derived by a person from the investment of any
property transferred to the person by way of, or in satisfaction of a claim for,
damages in respect of:
(i)

loss by the person of parental support; or

(ii)

personal injury to the person, any disease suffered by the person or any
impairment of the person's physical or mental condition; and

(b) that property was transferred to that person otherwise than in pursuance of an
order a f a court;
paragraph (2)(b) applies only to so much (if any) of that assessable income as the
Commissioner considers fair and reasonable.
l02AE(lO)

[Interpretation -

subsection (2)(c)(ii)]

Where:

(a) the assessable income of a person (in this subsection referred to as the mitIOr)
of a year of income:

(i)

includes an amount derived by the minor from property tim!:
(A)

was transferred to the minor by another person out of property that
devolved upon that other person from the estate of a deceased
person; and

(B)

was sO transferred within 3 years after the date of the death of the
deceased person;
but does not include any amount that:

(C)

was derived by the minor from property that devolved upon the
minor from the estate of that deceased person; or

(D)

is included in the assessable income of the minor under section 97
or 100 in respect of the share of the minor of the net income of a
trust estate that resulted from a will or codicil of that deceased
person, an order of a court that varied or modified the provisions of
a will or codicil of that deceased person, a partial intestacy of that
deceased person or an order of a court that varied or modified the
application, in relation to the estate of that deceased person, of the
provisions of the law relating to the distribution of tile estates of
persons who die intestate; or
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includes an amount derived by the minor from property that:
(A)

was transferred to the minor by another person out of property that
devolved upon that other person from the estate of a deceased
person; and

(B)

\vas so transferred within 3 years after the date of death of the
deceased person;
and also includes an amount or amounts to which sub-subparagraph (i)(C)
or (D) applies; and

(b) the amount to which subparagraph (a)(i) applies or the sum of the amounts to
which subparagraph (a)(ii) applies, as the case may be, exceeds the amount that,
in the opinion of the Commissioner, would have been included in the assessable
income of the minor of the year of income in respect of an amount or amounts
derived by the minor from property that, in the opinion of the Commissioner,
would have devolved upon or for the benefit of the minor from the estate of that
deceased person if that deceased person had died intestate;
the amount of the assessable income of the minor of the year of income that would,
apm1 fl'om this subsection, have been excepted assessable income by virtue of
subparagraph (2)(c)(ii) shall be reduced by the amount of that exeess.
SECTION l02AF

EMPLOYMENT INCOME AND BUSINESS INCOME

I02AF(I) [Employment income] A reference in this Division to employment
income is to be read as a reference to:
(a) work and income support related withholding payments and benefits; and
(b) payments made for services rendered or to be rendered; and
(c) compensation, sickness or accident payments:
(i)

(ii)

made to an individual because of the individual's or another's incapacity
for work; and
calculated at a periodical rate.

I02AF(3) [Business income] In this Division, a reference, in relation to a person
in relation to a year of income, to business income shall be read as a reference to
income derived by the person during the year of income from carrying on of a
business either alone or together with another person or other persons.

,

Division 7 SECTION l03A

Private companies

PRIVATE COMPANIES

I03A(I) [Private company[ For the purposes of this Division, a company is a
private company in relation to the year of income if the company is not a public
company in relation to the year of income.
103A(2) [Public companyJ For the purposes of subsection (1), a company is,
subject to the succeeding provisions of this section, a public company in relation to the
year of income if:
(a) shares in the company, not being shares entitled to a fixed rate of dividend
whether with or without a further right to pmtieipate in profits, were listed for
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quotation in the official list of a stock exchange, being a stock exchange ir
Australia or elsewhere, as at the last day of the year of income;

(b) at all times during the year of income, the company was a co-operativ,
company as defined by section 117;
(c) the company has not, at any time since its fammtion, been carried on for thE
purposes of profit or gain to its individual members and was, at all times durin£
the year of income, prohibited by the terms of its constituent document from
making any distribution, whether in money, property or otherwise, to its
members or to relatives of its members; or
(d) the company is:
(i)
(ii)

a mutual life assurance company;
a friendly society dispensary;

(iii)

a body constituted by a law of the Commonwealth or of a State or
Territory and established for public purposes, not being a company within
the meaning of the law in force in a State or Territory relating to
compames;

(iv)

a company in which a Government or a body referred to in subparagraph
(iii) had a controlling interest on the last day of the year of income; or

(v)

in relation to the year of income, a subsidiary of a public company.

I03A(3) [Company not public company under subsection (2)(a) or (b)] Subject
to subsection (5), a company is not, by virtue of paragraph (2)(a) or (b), a public
company for the purposes of subsection (1) in relation to the year of income where:
(a) at any time during the year of income, one person or persons not more than 20
in number held, or had the right to acquire or become the holder or holders of,
shares representing not less than three-quarters of the value of the shares in the
company, other than shares entitled to a fixed rate of dividend only;
(b) at any time during the year of income, not less than three-quarters of the voting
power in the company was capable of being exercised by one person or by
person'S not more than 20 in number;
(c) not less than three-quarters of:
(i)

the amount of any dividend paid by the company during the year of
income; or

(ii)

if more than one dividend was paid by the company during the year of
income - the total amount of all the dividends paid by the company
during the year of income,

was paid to one person or to persons not more than 20 in number; or
(d) a dividend was not paid by the company during the year of income but the
Commissioner is of the opinion that, if a dividend had been paid by the
company at any time during the year of income, not less than three-quarters of
the amount of that dividend would have been paid to one person or to persons
not more than 20 in number.
I03A(3A) [Company not public company under subsection (2)(d)(iv)] Subject
to subsection (3B), a company shall not be taken for the pm-poses of subsection (I) to
be a public company in relation to a year of income by reason that a body constituted
and established as mentioned in subparagraph (2)(d)(iii) (in this subsection referred to
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as the public hotly) had a controlling interest in the company on the last day of the
year of income if:
(a) by reason of:

(i)

any of the provIsIOns contained in the constituent document of the
company as in force 011 the last day of the year of income; or

(ii)

any right, power, option or agreement in existence on the last day of the
year of income that related to the management or conduct of the affairs of
the company, including any right, power, option or agreement that related
to the issue, allotment or redemption of shares, or the grant, withdrawal or
variation of rights in respect of shares,

the exercise by the public body of any right or power in connexion with the
company (being a right or power relating to the exercise by the public body ofa
controlling interest in the company), whether on the last day of the year of
income or at any later time, could have been prevented;
(b) rights or powers of the public body in connexion with the company were
exercised during the year of income otherwise than for the benefit of the public
body or were not exercised in circumstances where it might reasonably have
been expected that they would have been exercised;
(c) any shares in the company that were held by the public body on the last day of
the year of income were acquired by the public body for no consideration or for
a consideration that, in the ordinary course of eommercial dealing, would be
considered inadequate;
(d) in pursuance of any agreement entered into before the end of the year of
income, the public body agreed to dispose of all or any of the shares in the
company that were held by the public body on the last day of the year of
income, being a disposal that was to take place at any time after the last day of
(he year of income;
(e) n dividend was paid by the company at a time during the year of income when
the public body had a controlling interest in the company, and less than onehalf of the amount of that dividend was paid to the public body; or
(f) a dividend was not paid by the company at a time during the year of income
when the public body had a controlling interest in the company but the
Commissioner is of the opinion that, if a dividend had been paid by the
company at such a time, less than one-half of the amount of the dividend would
havc been paid to the public body.

I03A(3B) !Subsection (3A) inapplicable
Commissioner's discretion!
Subsection (3A) does not apply in relation to a company in relation to a year of
income if the Commissioner is satisfied that no shares in the company that were held
by the public body refened to in that subsection on the last day of the year of income
werc allotted or transfelTed to the public body for the purpose, or for purposes that
included the purpose, of enabling the company to be treated as a public company in
relation to the year 0 f income for the purposes of subsection (l), or in pursuance of an
agreement entered into, or a course of conduct engaged in, for the purpose, or for
purposes that included the purpose, of enabling the company to be so treated.
I03A(3C) !Application limited! Paragraph (3A)(c) does not apply to an
acquisition that is taken by section 70-30 or 70-110 of the Income Tax Assessment Act
1997 to have occurred.
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I 03A(4) IPubli c comp a ny subsidia r y l Subject to subsection (4.0), a company is,
for the purposes of this section , a subsidiary of a public company in relation to the
year of income if:
(a) at all times during the ycar of income all the shares 111 the first-me nti.oned
company were beneficially owned by a comp(lIlY WhICh, or companies each of
which, is a public company for the purposes of subsection (1) in relation 10 the
ycar of income of that company (in this subsection re ferred to as tile
currespoll ding year of illcom e) Ihal corresponds with th e firs t-mentioned year
of income but wh ich is not, or nom: of which is:

0)

a company to which paragraph (2)(c) "pplies in relation to the
eOITesponding year ofincol11e; or

(ii)

a subsidiary of a public company for the purposes of this section in
relation to tIle co rresponding year of income by reason of subsection
(48);

(b) thc corresponding year of income. or each of the correspondi ng years of
income, referred to in paragraph (a) ended on the same day as the year of
income first-mentioned in that paragraph:

(c) at no time d uri ng the year o f income was a person Of were 2 Or more persons in
a positio n to aflect fights of the relevant holding com pany or holding
companies III cOllnexion with the first-mentioned company so as to prevent the
relevant holdIng company or holding companies from exerc ising for its or their
own benefit the whole of the voting power in the fi rst-mentioned company or
from receiving for its or their own benefit the whole of any dividends that
might be paiel by the first-mentioned co mpany or of any distribution that might
be made of capi tal of the first- mentioned com pany; and
(d) no agreemem was entered into before or during the year o f income by virtue of
which a person or 2 or more persons would be in a positio n after the year of
income so to affcct rights of the relevant hold ing company or holding
companies in connexion with the tirst-mentioned company.

I03A(4A) lPos it ion to a ffect ri g hts of paI"ent public comp a ny! For th e purposes
of paragraphs (4)(c) and (d), a person shall be taken to have been , or to ,be, in a
posi ti on at a particula r time to alTect any rights of the relevan t holding company or
holding comp,allies in connexion with the company first-mentioned in subsection (4)
(in this sllbsection refelTeci to as th e .first-m ell tiol1ed COlllpllIIY ) if at that time that
person had or has a right. power or option (whether by ViI111C of any provision in the
cOllsti lllent document of the first- mentioned company or by vil1ue of any agreement or
instrument o r otherwise) to acquire those rights or to do an act o r th ing that would
prevent the relevant ho lding com p,IllY or holdi ng companies from exercisi ng those
rights for its or their ow n benefit or receiving any benefits accrui ng by reason of those
rights.
I03A(4B) [Non-wh oll y-ow ned
public compan y subsidi a r y ] Subject to
subsection (4D) , a company that is not, by virtue of subsection (4), a subsidiary of a
public com pany for the purposes o f til is section in relation to the year of income is, for
the purposes of this section, a subsid iary ofa pub lic company in relation to the yell r of
tllcome if:
(a) at all times duri ng the year of income the voting power in the first-mcntioned
company was controllcd, or was capable or be ing controlled, by a listed
company or listed companief>, eithe r directly or through one or morc companies,
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trustees or partnerships interposed between the first-mentioned company and
the listed company or listed companies;
(b) at aI/ times during the year of income a listed company or listed companies had
a right to receive, either directly or through one or more companies, trustees or
partnerships interposed between the first-mentioned company and the listed
company or listed companies, more than one-half of any dividends that might
be paid by the first-mentioned company and more than one-half of any
distdbution that might be made of capital of the first-mentioned company;
(c) at no time during the year of income was a person or were 2 or more persons in
a position to affect rights of the listed company or listed companies in
connexion with the first-mentioned company so as to prevent the listed
company or listed companies from exercising for its or their own benefit
control of the voting power in the first-mentioned company or from receiving
for its or their own benefit more than one-half of allY dividends that might be
paid by the first-mentioned company or of any distribution that might be made
of capital of the first-mentioned company; and
(d) no agreement was entered into beforc or during the year of income by virtue of
which a person or 2 or more persons would be in a position after the year of
income so to affect rights of the listed company or listed companies 111
eonnexion with the first-mentioned company.
t03A(4C) [Position to affect rights of listed company] For the purposes of
paragraphs (4B)(c) and (d), a person shall be taken to have been, or to be, in a position
at a particular time to affect any rights of a listed company or listed companies in
cOIlnexioIl with another company if at that time that person had, or has, a right, powcr
or option (whether by virtue of any provision in the conslituent document of the other
company or of any company interposed between the listed eompilny or listed
companies and the other company or by virtue of any agreement or instrument or
otherwise) to acquire those rights or to do an act or thing that would prevent the listed
company or listed companies from exercising those rights for its or their own benefit
N receiving any benefits accruing by reason of those rights.
I03A(4D) [Management or conduct of subsidiary's affairs) A company (in this
subscction and subsection (4E) referred to as the cowpany co"cerned) that wonld,
apalt from this subsection, be a subsidiary ofa public company for the purposes of this
section in relation to the ycar of income shall be deemed, for the purposes of this
section, not to be a subsidiary of a public company in relation to the year of income if
fbe Commissioner is satisfied that:
(a) where the company concerned would, apart from this subsection, be such a
subsidiary in relation to the ycar of income by vit1uc of subsection (4) - the
affairs of the company concerned were managed or conducled in the year of
income in the interests of persons other than Ihe relevant holding company or
holding companies; or
(b) where Ihe company concemed would, apm1 from this subsection, be such a
subsidiary in relation 10 the year of income by virtue of subsection (4B) - the
affairs of the company concerned were managed or conducted in the year of
income without proper regard to the interests of the relevant holding company
or holding companies.
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l03A(4E) [Matters to be taken into account for purpose of subsection (4D)] In
considering whether the affairs of the company concerned were managed or conducted
in the year of income as mentioned in subsection (4D), the Commissioner shall have
regard to:
(a) the circumstances in which the relevant holding company or holding companies

acquired a direct or indirect beneficial interest or interests in shares in the
company concerned (whether the interest was, or the interests were, acquired
before or during the year of income) and, in particular, whether those
circumstances were capable of explanation by reference to ordinary commercial
dealing;
(b) the provisions of the constituent document of the company concerned as in
force during the year of income that related to the management or conduct of
the affairs of that company, including the provisions of the constituent
document that related to the appointment or removal of directors, the issue,
allotment or redemption of shares, the grant, withdrawal or variation of rights in
respect of shares, the payment of dividends and the investment or other
application of moneys of that company;
(c) the nature and extent of any right, power, option or agreement in existence
during the year of income that related to the management or conduct of the
affairs of the company concerned, including any right, power, option or
agreement that related to the appointment or removal of directors, the issue,
allotment or redemption of shares, the grant, withdrawal or variation of rights in
respect of shares, the payment of dividends and the investment or other
application of moneys of that company;
(d) whether rights of the relevant holding company or holding companies 111
connexion with the company concerned were exercised during the year of
income otherwise than for the benefit of the relevant holding company or
holding companies or were not exercised in circumstances where it might
reasonably have been expected that they would have been exercised;
(e) the nature and source of the income derived by the company concerned during
the year of income and whether the derivation by that company of'that income
was capable of explanation by reference to ordinary commercial dealing;
(I) the manner in which the moneys of the company concemed were applied
during the year of income and, in particular, whether they were lent to, or
invested or otherwise made available for the use or benefit of, a person or
persons other than the relevant holding company or holding companies and, if
any such moneys were so lent, invested or made available:

(i)

the terms and conditions upon which the moneys were so lent, invested or
made available;

(ii)

whether the lending, investment or making available of those moneys was
capable of explanation by reference to ordinary commercial dealing; and

(iii)

the connexion (if any) between that person or those persons, the directors
of the company concemed and the directors of. or the beneficial owners
of the shares in, the company from which the company concerned
received dividends before or during the year of income;
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(g) the respective amounts of any dividends in respect of shares in the company
concerned that were paid during the year of income or might reasonably be

expected to be paid after that year by that company and the circumstances in
which those dividends were, or might be expected to be, paid; and
(h) any other relevant matters.

I03A(5) [Commissioner's power to treat company as public] Where a company
would not, under the preceding provisions of this section, be a public company for the
purposes of subsection (1) in relation to the year of income but the Commissioner is of
the opinion that, having regard to:
(a) the number of persons who were, at any time during the year of income,
capable of controlling the company and whether any of those persons was a

public company;
(b) the market value of the shares issued by the company before the end of the year
of income;

(c) the number of persons who beneficially owned shares in the company at the end
of the year of income; and

(d) any other matters that he thinks relevant,
it is reasonable that the company should be treated as a public company for the
purposes of subsection (1) in relation to the year of income, the company shall be
deemed to be a public company for those purposes in relation to the year of income.

I03A(5A)

[Power to treat as public -

tax liability]

The Commissioner may,

under subsection (5), f0l111 an opinion that it is reasonable that a company should be
treated as a public company for the purposes of subsection (I) in relation to a year of
income notwithstanding that the forming of such an opinion by the Commissioner
would impose on the company a liability to pay a greater amount of income tax than

the company would otherwise be liable to pay.
I03A(6)

[Commissioner's

Notwithstanding anything

power
in

to

treat

public

the preceding provisions

compauy
of this

as

private]

section,

the

Commissioner may treat a company as not being, by virtue of paragraph (2)(a) or (b),
a public company for the purposes of subsection (1) in relation to the year of income if
the Commissioner is of the opinion that, by reason of:
(a) any provisions in the company's constituent document. or in any contract,
agreement or instrument, authorizing the variation or abrogation of the voting
rights or rights to dividends in respect of any shares in the company or relating
to the conversion, exchange or redemption of any such shares;
(b) any contract, agreement, option or instrument under which a person has power
to acquire shares in the company; or
(c) any power or authority in a person in relation to the voting rights or rights to
dividends in respect of any shares in the company,
the voting rights or rights to dividends in respect of any shares in the company were, at
,my time during the year of income, capable of being varied or abrogated in such a
manner (notwithstanding that they were not in fact varied or abrogated in that manner)

that:
(d) not less than three-quarters of the voting power in the company would have
been capable of being exercised by one person or by persons not more than 20
in number;
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(e) not less than three-quarters of:
(i)

the amount of any dividend paid by the company during the year of
income; or

(ii)

if more than one dividend was paid by the company during the year of
income - the total amount of all the dividends paid by the company
during the year of income,

would have been paid to one person or to persons not more than 20 in number;

or

Cf) in the case where the company did not pay a dividend during the year of income
-

if a dividend had been paid by the company at any time during the year of

income, not Jess than three-quarters of the amount of that dividend would have
been paid to one person or to persons not more than 20 in number.

\03A(7)
section:

(person, relatives and nominees deemed onel

For the purposes of this

(a) a person, whether or not he holds shares in the company concerned;

(b) his relatives; and
(c) in relation to any shares in respect of which they are such nominees, his
nominees and the nominees of any of his relatives,

shall be deemed to be one person.
SECTION 109 EXCESSIVE PAYMENTS TO SHAREHOLDERS,
DIRECTORS AND ASSOCIATES DEEMED TO BE DIVIDENDS
109(\) (Payment or credit by private company to associated person] If a
private company pays or credits to an associated person an amollnt (in this subsection
called the excessive amount) that is, or pllfp0l1s to be:
(n) remuneration for services rendered by the associated person; or
(b) an allowance, gratuity or compensation in consequence of the retirement of the
associated person from an office or employment held by the associated person
in the company, or upon the tennination of any slIch office or employment;

so much (if any) of the excessive amount as exceeds an amount that, in the! opinion of
the Commissioner, is reasonable:
(c) is not an allowable deduction; and
(d) shall, for the purposes of this Act other than Division IIA of Part Ill, be
deemed to be a dividend paid by the company:
(i)
to the associated person as a shareholder in the company;
(ii)
(iii)

out of profits derived by the company; and
on the last day of the year of income of the company in which the
excessive payment or credit is made.

Note: This section do~s not apply 10 an amount ir the amount is paid to <l COT concession
stakeholder under subsection 152-325( 1) of the II/come Tax Assessment Act 1997 (sec
subsection 152-325( 11)).

\09(2)

(Transfer of property; associated person]

For the purposes of this

section:

(a) a transfer of propelty shall be deemed to be the payment of an amount equal to
the value of the property; and

Sec 103A(7)

CCH Australia Limited

Div 7A - Distributions to certain entities
Subdiv AA - Application of Division to non-share equity interests

59

(b) a reference to an associated person, in relation to a company, is a reference to:
(i)
a person who is, or has been, a shareholder in, or director of, the
company; or
(ii)
a person who is an associate, within the meaning of section 318, of a
person who is, or has been, a shareholder in, or director of, the company.

Division 7A -

Distributions to entities connected with a
private company

Subdivisioll A -

Overview of this Divisioll

SECTION 109B SIMPLIFIED OUTLINE OF THIS DIVISION
109B The following is a simplified otltiine of this Division:
This Division trcats 3 kinds oJ'alllounts as dividends paid by a private company:

•

amounts paid by the company to a shareholder or shareholder's associate (sec section
109C);

•

amounts lent by tbe company to a shareholder or shareholder's associatc (sec sections
I09D and I09E);

•

amounts of debts owed by a sharebolder or shareholder's associate to the company
that the company forgives (sec section I09F).

This treatment makes the amounts assessable income of the shareholder or associate
(under section 44).
However, some payments, loans and forgiven debts arc not treated as dividends. (See
Subdivisions C and D.) Also, this Division does not apply to demcrger dividends. (Sec
Subdivision DA).
An amount may be treated as a dividend even if it is paid or lent by the eOllltJany to the
shareholder or associate through one or more interposed entities. (Sec Subdivision E.)
If the total of the amounts is more than the eomp,my's distributable surplus, only the part
of the total cqual to the distributable surplus is treated as dividends. (See section I09Y.)
This Division applies to non-share equity interests and non-share dividends in the same
way as it applies to shares and dividends.

Subdivisioll AA - Application of Divisioll to 1I01l-share equity
illterests
SECTION 109BA APPLICATION OF DIVISION TO NON-SHARE
DIVIDENDS
I09BA This Division:
(a) applies to a non-share equity interest in the same way as it applies to a share;
and
(b) applies to an equity holder in the same way as it applies to a shareholder; and
(e) applies to a non-share dividend in the same way as it applies to a dividend.
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Subdivisioll B - Private compallY paymellts, loalls alld debt
forgiveness are treated as dividends
SECTION l09C

PAYMENTS TREATED AS DIVIDENDS

I09C(1) When private company is taken to pay a dividend. A private company
is taken to pay a dividend to an entity at the end of the private company's year of
income if the private company pays an amount to the entity during the year and either:
(a) the payment is made when the entity is a shareholder in the private company or
an associate of such a shareholder; or
(b) a reasonable person would conclude (having regard to all the circumstances)
that the payment is made because the entity has been such a shareholder or
associate at some time.
Note 1: Some payments do not give rise to dividends under Subdivision D. This section also
does not give rise to a dividend if the amount is paid to a caT concession stakeholder
under subsection J52-325(1) of the Income Tax Assessment Act 1997 (see subseetion
152·325( 11)).

Note 2: A private company is treated (IS making a payment to a shareholder or shareholder's
associate if an interposed entity makes a payment to thc shareholder or assoeiate. See
Subdivision E.

I09C(2) Amount of dividend.
subject to section I09Y.

The dividend is taken to equal the amount paid,

Note: Section I09Y limits the total amount of dividends taken to have been paid by a private
company under this Division to the company's distributable surplus.

I09C(3) What is a payment to an entity? In this Division, paymellt to an entity
means:
(a) a payment to the extent that it is to the entity, on behalf of the entity or for the
benefit of the entity; and
(b) a credit of an amount to the extent that it is:
(i)
to the entity; or
(ii)
on behalf of the entity; or
(iii)
for the benefit of the entity; and
(c) a transfer of property to the entity.
I09C(3A) Loans are not payments. However, a loan to an entity is not a payment
to the entity.
Note: Payments converted to loans before the private company's lodgment day are treated as
loans (see subsection 109D(4A)).

I09C(4) Value of payment by transfer of property. The amount of a payment
consisting of a transfer of property is the amount that would have been paid for the
transfer by pm1ies dealing at arm's length less any consideration given by the
transferee for the transfer. (The amount of a payment is nil if the consideration given
by the transferee equals or exceeds the amOllnt that would have been paid at ann's
length for the transfer.)
SECTION l09D LOANS TREATED AS DIVIDENDS
I09D(I) Loans treated as dividends in year of making. A private eompany is
taken to pay a dividend to an entity at the end of one of the private company's years of
income (the cu,.,.ent yea,.) if:
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(a) the private company makes a loan to the entity during the

CUlTent

year; and

(b) the loan is not fnlly repaid before the lodgment day for the current year; and
(c) Subdivision 0 does not prevent the private company from being taken to pay a
dividend because of the loan at the end of the ClUTent year; and
(d) either:
(i)

the entity is a shareholder in the private company, or an associate of such
a shareholder, when the loan is made; or

Oi)

a reasonable person would conclude (having regard to all the
circumstances) that the loan is made because the entity has been such a
shareholder or associate at some time.

Note 1: Some repayments cannot be counted for the purpose of this subsection. Sec section
I09R.
Note 2: A private company is treated <IS making a loan to 11 shareholder or shareholder's
associate if an interposed entity makes a loan to the shareholder or assoeiate. See
Subdivision E.

I09D(IAA) Amount of dividend. The amount of the dividend taken under
subsection (I) to have been paid is the amount of the loan that has not been repaid
before the lodgment day for the current year, subject to section I09Y.
Note: Section l09Y limits the total amount of dividends taken to have been paid by a private
company under this Division 10 the company's distributable surplus,

I09D(IA) Loans treated as dividends in year following that of making. A
private company is taken to pay a dividend to an entity at the end of the private
company's year of income (the current year) if:
(a) the private company made a loan to the entity during the previous year of
income; and
(b) it made the loan in the course of a winding-up of the private ct:nllpany by a
liquidator; and
(c) the loan is not fully repaid by the end of the Clm'ent year; and
(d) either:
(i)

the entity is a shareholder in the private company, or an associate of such
a shareholder, when the loan is made; or

(ii)

a reasonable person would conclude (having regard to all the
circumstances) that the loan is made because the entity has been such a
shareholder or associate at some time.

Subdivision D (other than section I09R) does not apply to loans covered by this
subsection.
I09D(2) Amount of dividend. The amount of the dividend taken under subsection
(tA) to have been paid is the amount of the loan that has not been repaid at the end of
the cun'ent year, subject to section I09Y,
Note: Section I09Y limits the total amount of dividends taken to have been paid by a privl1te
company under this Division to the company's distributable surplus.

109D(3)

What is a loan?

In this Division, /oall includes:

(a) an advance of money; and
(b) a provision of credit or any other fonn of financial accommodation; and
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(c) a payment of an amount for, on acco unt of, on beha lf of or at the request of, an
entity, if there is an express or implied obligation to repay the amou nt; and
(d) a transaction (whatever its terms or form) which in substance effects a loan of
money .
109D(4) In which yeal' of in come is a lo a n m ade? For the pUll)oses of this
Division, a loan is made to an cnti ty ,It the time the alllOllnt of the loan is paid to the
entity by way of loan or anyt hing described in subsecti on (3) is done in relation to the
entity.

109D(4A)

Pay ment con vc l·ted to loan before lodg m ent day_

If:

(a) a priv<lte company makes a payment to an entity at a tillle in a year of income;
and
(b) the pay ment is convl:rted to a loan before the end or the private company's
lodgme nt day fo r tile year of incomc;
for the purposes of this Div ision, treat the events mentioned in paragraphs (a) and (b)
as the private compa ny making a loan to the entity at the time mentioned in paragraph
(a).
109 D(5) L o ans Ill ade before 4 December 1997. If the tel111S of a loan made
before 4 December 1997 are varied on or after that day by extending the term of the
loan or increasi ng its Cl mo unl, this Divis ion applies to the loan as if it were made On
the new terms when the variatio n occurred.

1090(6) W hen is th e lo dgm en t d ay'! In this Divis ion, the l odgmellf day for a
private company's year ofincollle is the earlier of:
(a) the due date for lodgment of the private company's return of income for the
year of income; and

(b) tbe date of lodgment of the private company's return of income for the year of
lllcome,
SECTION t09E AMA LGAMATED LOAN FROM A PREV IOUS YEAR
TrucATED AS DIVIIJEND IF MINIMUM REPAVMENT NOT MAilE
109 E(I) A m alga m ated lo a n treated as dividend in tirst year in which p ayment
is less than min imum yea r ly re paym ent. A private company is taken to pay a
dividend to an entity at the end of one of the private company's years of income (the
current year) if:
(a) the private company made an amalgamated loan to the entity in an e arlier ye.It'
of income: and
(b) the amalgamated loan is not repaid at the end of the current year; and

(c) tbe amount (if any) paid to the private company duri ng the current year III
relation to the amCllgamated loan hIlls sha ri o r the minim ulll yeClrly repayment
of the amalgamated loan worked ant under subsection (5) for the current year;
and
(d) section I 09Q docs not apply in relation to the cnrrent year.
Note: The ama lgamated loan does not give rise 10 a dividend for that yC<l1' if the minimum
yearly repayme nt is not made and the enti ty satisfies the Commissioner that treating the
loan as a d ividend would cause hardship. See section 109Q.

109E(2) A mount ot' dividen d. The amonnt of the div idend is taken to be the
amount orthe shortfa ll mentioned in paragraph ( J )(c), slIbject to section I 09Y,
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Note: Section [09Y limits the total amount of dividends tukcn to have been paid by a private
company under this Division to the company's distributable surplus.

109E(3) \Vhat is an amalgamated loan'? For the purposes of this Division, a
private company is taken to make a loan (the amalgamated loan) to a single entity
during a year of income if the private company makes one or more loans (constituellt
/o(ms) to the entity during the year, each of which:

(a) is not fully repaid before the lodgment day for the year; and
(b) would cause the company to be taken under section 109D to pay a dividend to
the entity at the end of the year, apmt from section I09N; and
(c) has the same maximuIll term for the purposes of that section.
The amount of the amalgamated loan is the slim of the amounts of the constituent
loans that have not been rep':lid before the lodgment day for the ycar of income in
which the amalgamated loan is made.
I09E(3A)

IEffect of mortgage on constituent loanl

Subsection (3 B) appJ ies if:

(a) a private company is taken to have made an amalgamated loan (the old
lImalgamated locm) during a year of income (the original year of income); Jnd
(b) the maximum term of the old amalgamated loan under subsection I09N(3) was
7 years; and
(c) in a later year of income (the lateryelll' of ill come):
(i)

a constituent loan taken account of by the old amalgam,lted loan becomes
secured by a mortgage over real property; and

(ii)

the term of the constituent loan is extended; and

(d) as a result of the mOitgage, the maximum term of the constituent loan lltlder
subsection J09N(3) is 25 years; and
(c) the term of the constituent loan after the extension (including the~Jeriod before
the extension during which the constituent loan was in existence) does not
exeeed 25 years.
I09E(3B) ITreatment of constituent loan) For the purposes of this Division in
relation to the laler year of income and subsequent years of income:
(a) treat the constituent loan as a new amalgamated loan that takes account of that
constituent loan; and
(b) treat the new amalgamated loan as having been made just before the start of the
later year of income; and
(c) treat the amount of the new amalgmnalcd loan just before the start of the later
year of income as the amount of the constituent loan that had not bcen repaid at
thnt time; and
(d) unless paragraph (e) applies - reduce the amount of the old amalgamated loan
just before the start of the later year of income by the amount or tile new
amalgamated loan at that time; and
(el if the constituent loan was the only constituent 10al1 taken <1ccount of by the old
amalgamated loan - disregard the old aI11;-}lgamaled loan.
I09E(4) Payments in relation to constituent loans treated as payments in
relation to amalgamated loan. For the purposes of this Division, a payment Lo the
pri\ute company in relation to a constituent loan in a ye<lr of income nfter the one in
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which the constituent loan was made is taken to be a payment in relati on to the
amalgamated loan that takes account of the con stitucnlloan.

109E(5) Minimum yearly repayment. The min imum yearly repayment of an
amalgamated loa n for a year o f income is the amount wo rked out lIsing the fomlu ia in
subsection (6). However, the min imum yearly repayment of an amalgamated loa n for
a year of income is the amount worked out under the regulations, if they prov ide for
working it out.

109E(6) Formula for min imum yearly repayment.
minimum yearly repayment for a year of income is:
A m oun t ofth c loa n not rcp:l id by l h e
e nd of t h e previo us yea r of i nco m e x

I - [ I

The fo rmula for the

C urrent ycar'5
benc hm ark interest
r:1 tc

+ C urre nt yea r 'SI b e nc h mar k •Inte r est

I

1l ~ l1\ n in l n

I::

'"..on

I'at e

where:

Cllrre"t year's bellclllltark il1terest mte is the benchmark interest rate fo r the yea r of
income fo r which the minimum yearly repayment is being worked out.

remaining term is the difference between:
(a) the number of years in the longest lenn of any of the constituent loans tha t the
ama lgamated loan take s account of; and
(b) the number of years between the end of the private company's year of income
in which the loa n was made and the end of the private company' s year of
income befor e the year of income for which the minimum yearl y repayment is
bcing worked a LIt;
rounded up to the next higher whole number if the difference is not already a who le
number.
Note: Section I09R provides that certain payments relat ing to a loan arc not to be taken into
account for the purposes of working out the minimulll yearl y repayment.
I

109"E(7) Benchmar k inte r est rate used to wo r k out how m uc h of n payment
rela ti ng to ama lgamated loan is a repayment. Work out the amount o f an
amal gamated loan repaid by the e nd of a year of income on the basis that interest is
payable on the ba lance ofth e loan from time to time in a year of income at a rate eq ual
to the benchmark interest rate for the year of income.

SECTION I09F

FORGIVEN DEBTS TREATED AS DIViDENDS

109F(I) Forgiven debt treated as dividend. A private company is taken to pay a
di vidend to an entity at th c end of the private compa ny's year of income if all or part
of a debt the entity owed the private company is forgiven in that year and cithe r:
(a) the amount is forgiven when the entity is a shareholder in th e private company,
or an associute of such a shareholder; or
(b) a reaso nable persoll would conclude (having regard to all the circumstanc es)
that the amount is forgive n because the entity has been such a shareholder or
associate at some time .
Note: In some cases fo rgiving a debt docs not give rise to a dividend. See section t 09G.
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I09F(2) Amou nt of dividend. The amount of the dividend equals the amount of
debt forgiven, subject to section I09Y.
Note: Section 109Y 1inlits the total amount of dividends taken to have been paid by n pri vate
company under this Division to the company's distributable surplus.

t09F(3) When is a debt forgiven? An amount of a debt is fOl"give" for the
purposes of this Division if and when the amount would be forgiven under section
245· 35 (except subsection 245. 35(4» of Schedule 2e, assum in g the amount were a
commercial debt for the purposes of Di vision 245 of that Schedule.
Note: Divis ion 245 ofSehedule 2C lIpplics to forgivcncss of certain commercial debts.

J09F(4) DiscJmrgc of debt by transfer of property is not forgiveness. Despite
subsection (3), an amount of debt is not forgiven for th e purposes of thi s Division if
the obligation to pay the amount is discharged by a payment to the creditor consisting
of a transfer of property.
Note: Subsection I09C(4) explains how to work out the val ue o f a payment consisting of a
transfer of property.

109F(S) Debt forgiveness by d ebt parking. An amount of debt an entity (the
debtoJ') owes a private company is als% rgivell for the purposes of th is Division if:
(a) the private company assigns the right to rec eive payment of the amount to
another entity (the /l ew creditor) who is either:
(i)

(ii)

an assoc iate of th e debtor; or
a party to an arrangement with the debtor about the assignment; and

(b) a reasonable person would conclude (having regard to all the circumstances)
that the new creditor wi ll not exercise the assigned right.
I09F(6) Debt forgiveness by failurc to rcly on obligation to pay, An amount of
debt an entity (the debtor) owes a private company is also forgivell for th e pU'l'oses of
this Division if a reasonab le person would conclude (having regard to all the
circumstances) that the pli vate company will not insist on the entity paying the
amount or rely on the entity's obligation to pay the amount. (The amount is forgi ven
when a reasonable person would first reach that concl usion.)
J09F(7) Forgiveness of amalgamated loan debt. If a private company forgives
an amount of debt resulting from a constituent loan taken into account in working out
the amount of an amalgamated loan under subsection I09E(3), the pri vate company is
taken to forg ive the same amount of the debt resulting from the amalgamated loan.
109F(8) This section operates on only the earli est debt forgiveness. If the same
debt is forgiven for the purposes of this Division at different times under diffe rent
provisions of th is secti on, this section operates on the first forgiveness onl y.
Example:
Subsection (3) of this section provides that a debt is forgiven ifil has not been paid by the time a
statute of limi tations prevents recovery of the debt. (It does this by applying subsection
245 -35(2) of Schedule 2C.) The debt might already havc been forgiven under subsection (6) of
this section (because a reasonable person would have concluded earl ier that the private company
was not going to insist on paymen t). This section would apply to the forgiveness under
subsect ion (6) but not the forgive ness under subsection (3).
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Subdivision C - Forgive/l debts thllt lire /lot trellted liS dividends
SECTION I09G
A DIVIDEND

DEBT FORGIVENESS THAT DOES NOT GIVE RISE TO

I09G(I) Forgiveness of debt owed by company generally not treated as
dividend. A private company is not taken under this Division to pay a dividend
because a debt owed to it by another company is forgiven.
Note: This does not apply to a debt owed by a company as tnlstee. (See section 109ZE.)

I09G(2) Forgiveness of debts under Bankruptcy Act not treated as dividcnds.
A private company is not taken under this Division to pay a dividend because a debt is
forgiven because the debtor becomes a bankrupt or because of Part X of the
Bankruptcy Act 1966.
l09G(3) Forgiveness of loan debt does not give rise to dividend ifloan gives rise
to dividend under section I09D. A private company is not taken under section
109F to pay a dividend at the end of a year of income because of the forgiveness of an
amollnt of a debt resulting from a loan if, because of the loan, the private company is
taken:
(a) under section I09D to pay a dividend at the end ofthat year or an earlier one; or
(b) under fortner subsection 108(1) to pay a dividend on the last day of that year or
an earlier one.
I09G(3A) Reduced dividend for forgiveness of loan debt if loan causes dividend
under section) 09E. Subsection (3B) applies if:
(a) a private company is taken under section 109F to pay a dividend at the end ofa
year of income because of the forgiveness of an amount of a debt resulting from
a loan; and
(b) the private company is taken under seclion I09E to pay a dividend at the end of
an earlier year of income in relation to the loan.
i09G(3B) IReduetion amonn!] The amount of the dividend 111entioned in
paragraph (3A)(a) is reduced by the amount of the dividend mentioned in paragraph
(3A)(b) (but not below zero).
Notc: There may bc morc thun one reduction undcr this subsection if the private company has
been taken undcr scction l09E 10 pay marc than one dividend in relation to the loan.

l09G(4) Commissioner may treat forgiveness as not giving rise to dividend. A
private company is not taken under this Division to pay a dividend because of the
forgiveness of a debt owed by an entity if the Commissioner is satisfied that:
(a) the debt was forgiven because payment of the debt would have caused the
entity undue hardship; and

(b) when the entity incurred the debt. the entity had the capacity to pay the debt;
and
(e) the entity lost the nbility to pay the debt in the foreseeable future as a result 01
circumstances beyond the entity's control.
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Subdivision D - Payments and loalls thllt lire not treated as dividends
SECTION l09H
109H

SIMPLIFIED OUTLINE OF THIS SUBDIVISION

The following is a simplitied outline of this Subdivision:

This Subdivision sets out rules about payments and loans that are not treated as
dividends.
The following sorts of payments are not treated as dividends:
•

payments of genuine debts (section 1091);

•

payments to other companies (section 109K):

•

payments that are otherwise assessable or thai are specificnlly excluded from
<lssessable income (section I09L).

The following sorts of loans are not treated as dividends:
•

loans to other companies (section I09K);

•

loans that are otherwise <lssessable (section l09L);

•

latms made in the ordinal)' course of business on ordinary commercial terms (section
109M);

•

loans that meet criterin for minimum interest rute and maximum ternl (section l09N);

•

certain Imms and distributions by liquidators (section 109NA);

•

loans that are for the purpose of funding the purchase of certain ESS interests under an
employee share scheme (section l09NB).

An amalgamated lonn may not bc trented ns n dividend if the Commissioner is satisfied
timt doing so would cnuse undue hardship. (Sec section I09Q.)
This Subdivision nlso provides for some 10nn repayments and intcrest payments to private
companies to be disregnrded if they arc mnde with the intcntion of borrowing a similar
amount from a private company later. (See section l09R.)

SECTION l09J PAYMENTS DISCHARGING PECUNIARY
OBLIGATIONS NOT TREATED AS DIVIDENDS
l09J A private company is not taken under section I09C 10 pay a dividend because
of the payment of an amount, to the extent that the payment:
(a) discharges an obligation of the private company to pay money to the entity; and

(b) is not more than would have been required to discharge the obligation had the
private company and entity been dealing with each other at aml's length.
SECTION l09K INTER-COMPANY PAYMENTS AND LOANS NOT
TREATED AS DIVIDENDS
1091( A private company is not taken under section I09C or I09D to pay a dividend
because ofa payment or loan the private company makes to another company.
Note: This does not apply to n pnyment or loan to a company in its capacity as trustee. (See
section I09ZE.)
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SECTION I09L
DIVIDENDS

CERTAIN PAYME NTS AND LOANS NOT T REA T ED AS

I0 9L( I) IW here payment 01' loa n inclu ded in incomeJ A private company IS not
taken under section I09C or 109D to pay a dividend because ofa payment or loaH the
private company makes to an entity, to the extent that the payment or loan would be
included in the e ntity's assessable income apart from this Div ision (as it operates in
conjunction with section 44).
I09L(2) IW hel-c exclu sion du e to this Act l In add ition, a private company is not
taken under section I 09C or 1090 to pay II dividend because of a payment or loan that
the private company made to an entity to the extent that a provision of this Act (other
than this Divis ion) has the effect that the payment or loan is not included in the
entity's as~essable income even though it woul d otherwise be included.

SECTION 109M LOANS MA DE IN THE O R D INA RY COU RSE O F
BUSI NESS ON A RM'S LENGT H T E RM S NOT TREAT ED AS DI VIDEN DS
109M A private company is not taken under section 1090 to p8y a dividelld because
of a loan made:
(a) in the ordinary course of the pnvate company's business; and
(b) on the usual terms on which the private company makes simi lar loans to pal1ies
at arm's length.
SECTI ON J 09N LOANS MEETING C RlTE RlA FO R M INI MUM
INT EREST RATE ANI) MAX IM UM T ERM NOT TR EAT ED AS DIV ID EN DS
l09 N(1 ) C riteria. A private compuny th at makes a loan to an entity in one of the
private compa ny's years of income is Hot taken under section J 09D to pay a dividend
at the end of the year of income because of the loan if, before the lodgment day for the
year of income:
(a) the agreement that the loan was made under is in writing; and
(b) the rate of mterest payable on the loan for years of income after the year in
which the loan is made equals or exceeds the benchmark interest rate for the
year; and

(c) the term of tile loan does not exceed the tenn (the maximum term ) for that kind
ofloan worked alit under subsection (3).
109 N(2) Benchm a rk intel'cst rat e. The benchmal'k interest rate for the yea r of
income is the Ln dicator Lending Rates - Bank variable hOllsing loans interest rate last
published by the Reserve Bank of Australia before the stm1 of the year of income.
However, the benchmark illierest rate is the rate worked out under the regulations, if
they prov ide for work ing it out.
l 09N (3) M ax imum term . The maximum tenll is:
(a) 25 years fo r a loan if:

100% of the value of the loa n is secured by a mortgage over real property
tha t has becn rcgistered in accordance with a law of a State or Territory;
and
(ii)
when the loan is first made. the market va lue of that real property (fess
the amOllnts of any other liabilities secured over that propel·ty in priority
to the loan) is at least J 10% of" the amount of the loan; and
(b) 7 years fo r any other loan.
(i)
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However, the mnximum term for a loan is the period worked out under the regulations,
ifthey provide for working Ollt the maximum term for that kind ofloan.
I09N(3A) [Refinancing of loan to maximum of 25 yearsJ Reduce the maximum
tenn under paragraph (3)(a) for a loan (the new loan) in accordance with subsection
(3B) if:
(a) the new loan results from the refinancing of another loan (the old (oall); and
(b) the maximum te1m ofthe old loan under subsection (3) was 7 years; and
(c) the maximum tenn of the new loan under subsection (3) is 25 years
(disregarding this subsection).
I09N(3B) [Amount of reduction]
length of the period:

The mnount of the reduction is equal to the

(a) starting when the old loan wns made; and
(b) ending when the old loan was refinanced.
I09N(3C) [Refinancing of loan to maximum of 7 years] Reduce the maximum
term under paragraph (3)(b) for a loan (the lIew IOlln) in accordance with subsection
(3D) if:
(a) the new loan results from the refinancing of another loan (the old loan); and
(b) the maximum tenn of the old loan under subsection (3) was 25 years; and
(e) the maximum term of the new loan under subsection (3) is 7 years (disregarding
this subsection); and
(d) the length of the period:
(L)

starting when the old loan was made; and

(ii)

ending when the old loan was refinanced;

exceeds 18 years.
I09N(3D) JAmount of reductionJ
mentioned in paragraph (3C)(d).

The amount of the reduction is the exccss

I09N(4) Regulations may adopt rate as published from time to time.
Regulations made for the purposes of subsection (2) may apply, adopt or incorporate a
rate published in an instrument after they are made or take effect, or a rate contained in
an instrument fi·om time to time, despite any other Act.
SECTION l09NA CERTAIN LIQUIDATOR'S DISTRIBUTIONS AND
LOANS NOT TREATED AS DIVIDENDS
I09NA A private company is not taken under section I09C or subsection I09D(t) to
pay a dividend because of a distribution or loan made in the course of the winding-up
of the company by a liquidator.
Note: However, if such a loan i5 not fully repaid by the end of the following year of ineome, the
company will be taken to have paid a dividend under subsection 109D( 1A).

SECTION 109NB LOANS TO PURCHASE SHARES UNDER EMPLOYEE
SHARE SCHEMES NOT TREATED AS DIVIDENDS
I09NB A private company is not taken under section I09D to pay a dividend
because of a loan made solely for the purpose of enabling the shareholder, or an
associate of the shareholder, to acquire an ESS interest under an employee share
scheme (within the meaning oftheillcome Tax Assessment Act 1997) to which:
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(a) Subdivision 83A-B and subsections 83A-35(3) to (9) of that Act apply; or
(b) Subdivision 83A-C of that Act applies.

SECTION l09P AMALGAMATED LOANS NOT TREATED AS
DIVIDENDS IN THE YEAR THEY ARE MADE
109P A private company is not taken under section I09D to pay a dividend because
of an amalgamated loan it makes.
Note: A shortfall in a minimum yearly repayment of an amalgamated loan may be treated as a
dividend under section l09E.

SECTION l09Q COMMISSIONER MAY ALLOW AMALGAMATED
LOAN NOT TO BE TREATED AS DIVIDEND
109Q(1) [When private company not deemed to pay dividend) A private
company is not taken under section 109E to pay a dividend at the end of one of its
years of income (the current year) because of an amalgamated loan to an entity if:
(a) the amount paid to the private company by the entity in the cunent year in
relation to the loan is less than the minimum yearly repayment of the loan for
the current year worked out under subsection I 09E(5); and
(b) the entity satisfies the Commissioner that:
(i)

that amount was less than the minimum yearly repayment because of
circumstances beyond the entity's control; and

(ii)

the entity would suffer undue hardship if the private company were taken
under section I09E to pay a dividend to the entity at the end of the CUlTent
year because of the loan.

109Q(2) [Matters considered)
Commissioner must consider:

In deciding whether he or she is satisfied, the

(a) the entity's capacity, at the end of the year of income in which the amalgamated
loan was made, to repay the loan; and
(b) any circumstances that have reduced the entity's capacity to repay the loan; and
(.c) whether the entity took all reasonable steps to make payments relating to the
amalgamated loan during the current year equal to the minim"lnn yearly
repayment of the loan for the current year; and
(d) whether the entity has made payments relating to the loan as soon as possible
after the current year equalling the difference between:
(i)
(ii)

the minimum yearly repayment for the current year; and
the amount of payments made during the cun·ent year relating to the loan.

SECTION l09R SOME PA YMENTS RELATING TO LOANS NOT TAKEN
INTO ACCOUNT
l09R(1) [Some payments not considered) This section provides for some
payments to a private company in relation to a loan the private company made to an
entity not to be taken into aecount for the purpose of working out:
(a) how much of the loan has been repaid for the ptuposes of sections I09D and
I09E (which treat amounts of loans that have not been repaid as dividends); or
(b) the minimum yearly repayment for the loan under subsection 109E(5).
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J09R(2) [Intention to obtain Ioan[ A payment must not be taken into account if a
reasonable person would conclude (having regard to all the circumstances) that when
the payment was made the entity intended to obtain a loan from the private company
of an amount similar to or larger than the payment.
I09R(3) [Set offs] Subsection (2) does not apply to a payment made by setting off
against an amount payable in relation to the loan:
(a) a dividend payable by the private company to the entity; or
(b) work and income support related withholding payments and benefits payable by
the private company to the entity; or
(ba) payments covered by section
Administration Act 1953; or

12-55

ill Schedule

1 to the

(c) if the entity has transferred property to the private company equalling the difference between:

Taxatioll
an amollnt

(i)

the amount that a pmty at arm's length from the entity would have paid
for the transfer of the property to the pmty; and

(iO

the amount that the private company has already paid the entity (by way
of set-off or otherwise) for the transfer.

I09R(4) [Payments made on behalf of borrower[ Nor does subsection (2) apply
to a payment made on behalf of the entity (the borrower) by another entity paying to

the priv<lte company an amount that:
(a) is payable by the other entity to the borrower; and
(b) is assessable income of the borrower for the year of income
payment was made or an earlier year of income.
I09R(5)

[Subordination of loan]

In

which the

Subsection (2) does not apply to a payment if:

(a) the payment is made to refinance the loan mentioned in subsectiOn (I) (the old
loall); and
(b) the entity to which the old loan was made has another loan (the primary loan)
from another entity; and
(c) the old loan becomes subordinated to the primary loan; and
(d) the refinancing of the old loan mentioned in paragraph (a) took place in
connection with that subordination; and
(e) that subordination arose as a result of circumstances beyond the control of the
entity to which the old loan was made; and
(f) the entity to which the old loan was made and the other entity dealt with each
other at arm's length in relation to that subordination; and

(g) the private company and the other entity dealt with each other at an11's length in
relation to that subordination.
I09R(6) [Refinancing of loan to maximum of 25 years]
apply to a payment if:

Subsection (2) does not

(a) the payment is made to refmance the loan mentioned in subsection (1) (the old
loall); and
(b) the refinancing results in another loan (the new IOilll); and
(c) the maximum telm ofthe old loan under subsection I09N(3) was 7 years; and
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(d) the maximum term of the new loan under subsection I09N(3) is 25 yea"
(reduced in accordance with subsection I09N(3B)).
l09R(7) lRefinancing of loan to maximum of 7 years] Subsection (2) does no
apply to a payment if:
(a) the payment is made to refinance the loan mentioned in subsection (I) (the olr
(oall); and
(b) the refinancing results in another loan (the new [oall); and
(c) the maximum term ofthe old loan under subsection I09N(3) was 25 years; and
(d) the maximum term of the new loan under subsection I09N(3) is:
(i)

unless subparagraph (ii) applies -

(ii)

if subsection I09N(3D) applies that subsection.

SubdivisioJl DA SECTION l09RA
DIVIDENDS

7 years; or
7 years reduced in accordance witi'

Demerger dividellds Jlot treated as divideJlds

DEMERGER DIVIDENDS NOT TREATED AS

l09RA This Division does not apply to a demerger dividend to which section 458
does not apply.

Subdivisioll DB -

Other exceptioJls

SECTION l09RB COMMISSIONER MA Y DISREGARD OPERATION OF
DIVISION OR ALLOW DIVIDEND TO BE FRANKED
l09RB(1) lHonest mistake, etc]
subsection (2) if:

The Commissioner may make a decision under

(a) this Division (disregarding this section) operates with the result that:
(i)

a private company is taken to pay a patticular dividend to a particular
cntity (the recipiellt) under this Division; or

(ii)

a particular amount is included, as ifit were a dividend, in the assessable
income of a particular entity (also the recipient) in reiatiop to a private
company under Subdivision EA; and

(b) the result mentioned in paragraph (a) arises because of an honest mistake or
inadvertent omission by any of the following entities:

(1)
(ii)
(iii)
109RB(2)

the recipient;
the private company~
any other entity whose conduct contributed to that result.
ICommisioner's discretion]

The Commissioner may decide in writing

that:
(a) the result mentioned in paragraph (I)(a) should be disregarded (see subsection
(4)); or
(b) the dividend mentioned in subparagraph (I)(a)(i) may be franked in accordance
with Part 3-6 of the II/come Tax Assessmellt Act 1997 (see subsection (6)).
109RB(3) [Relevant contributing faelOl's] In making a decision under subsection
(2) (or refusing to make such a decision), the Commissioner must I,ave regard to the
following:

Sec 109R(7)

CCH Australia Limited

73

Div 7A - Distributions to certain entities
Subdiv DB - Other exceptions

(3) the circumstances that led to the mistake Of omission mentioned in paragraph

(l )(b);

(b) the extent to which any of the entities mentioned in paragrapll (I)(b) have taken
action to try to correct the mistake or omission and if so, how quickly that
action was taken:
(c) whether this Division has operated previollsly in relation to any of the entities
mentioned in paragrnph (l)(b), and if so, the circumstances in which this
occurred;
(d) any other matters that the Commissioner considers relevant.
l09RB(4) \Further conditionsJ The Commissioner may make a decision under
subsection (2) subject to any oftlle following kinds of condition:

(a) " condition that the recipient or another entity must make specified payments to
the private company or another entity within a specified time;
(b) a condition that a specified requiremeut in this Division must be met within a
specified time.
I09RB(5) [Effect of decision[
mentioned in paragraph (I)(a) if:

This Division is taken not to operate with the result

(a) the Commissioner makes a decision under paragraph (2)(a); and
(b) if the Commissioner rnakes the decision subject to a condition under subsection
(4) - the condition is satisfied.
I09RB(6) [Dividend not made unfr"nlmble] If the Commissioner makes a
decision Huder paragraph (2)(b), subparagraph 202-45(g)(i) of the Income Tax
Assessmen/ Ac/ 1997 does not make the dividend mentioned in subparagraph (1)(a)(i)
unfrankable.
I09RB(7) [Restrictionj Despite subsection 33(3A) of the Acts Illferprefatioll ACI
1901, each deeision made under subsection (2) must relate only to one amount that
would (disregarding this section):
(a) be taken to be a dividend paid by the private company; or
(b) be included, as ifit were a dividend, in the assessable income of an entity.
SECTION I09RC DIVIDEND MAY BE FRANKED IF TAKEN TO BE
PAID BECAUSE OF FAMILY LAW OBLIGATION
I09RC(I) [Application] This section applies if a dividend is taken to be paid
under this Division because of a family law obligation.
I09RC(2) [Dividend not made unfr"nk"ble] Subparagraph 202-45(g)(i) of the
ll1come Tax Assessment Ad 1997 does not make the amount of the dividend
unG·ankable.
109RC(3) [Conditions for franking] The dividend can be franked in accordance
with Part 3-6 of the income Telx Assessment Act 1997 only if:
(a) the dividend

is franked at the private company's benchmark franking
percentage for the fi-anking period in which the dividend is taken to be paid; or

(b) if the private company does not }mve a benchmark franking percentage for the
period - the dividend is franked at a franking percentage of [00%.
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l09RC(4) [Recipient] For the purposes of subsection (3), if the recipient of tlle
dividend is not a member of the private company for the purposes of Part 3-6 of the
income Tax Assessment Act 1997, treat that recipient as such a member.
SECTION 109RD COMMISSIONER MAY EXTEND PERIOD FOR
REPAYMENTS OF AMALGAMATED LOAN
I09RD(l)
(2) if:

[Conditions]

The Commissioner may make a decision under subsection

(a) section I09E operates with the result that a private company is taken to pay a
particular dividend to a particular entity (the recipie/lt); and
(b) the shortfall mentioned in paragraph I09E(I)(c) arises because the recipient is
unable to pay the private company the minimum yearly repayment mentioned
in that paragraph because of circumstances beyond the recipient's control.
l09RD(2) [Commisioner's power] The Commissioner may decide in writing that
the result mentioned in paragraph (l)(a) should be disregarded (see subsection (4)) if
the recipient pays the private company the amount of the shortfall within a specified
time.
l09RD(3) [Relevant matters] In making a decision under subsection (2) (or
refusing to make such a decision), the Commissioner must have regard to the
following:
(a) the nature of the circumstances mentioned in paragraph (I)(b);
(b) any other matters that the Commissioner considers relevant.
l09RD(4) [Effect of decision]
mentioned in paragraph (I)(a) if:

This Division is taken not to operate with the result

(a) the Commissioner makes a decision under subsection (2); and
(b) the recipient pays the private company the amount of the shortfall within the
specified time.
l09RD(5) [Restriction] Despite subsection 33(3A) of the Acts JllteJprt'tatioll Act
1901, each decision made under subsection (2) must relate only to one amount that
would be taken to be a dividend paid by the private company (disregarding this
section).

SubdivisioJl E - PaymeJlts aJld loaJls through iJlte/posed elltities
SECTION 1098
I09S

SIMPLIFIED OUTLINE OF THIS SUBDIVISION

The following is a simplified outline of this Subdivision:

This Subdivision allows a private company to be taken under Subdivision B to pay a
dividend to an entity (the target entity) if an entity interposed between the private
company and the target entity makes a payment or loan to the target entity under an
arrangement involving the private company.
This result is achieved by treating the private company as making a payment or loan of an
amount dctcnnined by the Commissioner to the target entity (according to whether the
interposed entity made a payment or loan to the target entity). (See seetions I09V (for

payments) and I09W (for loans).)
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The urrangcl11ent must involve the private company and one or more interposed entities
in ll1tlking payments or loans or giving loan guarantees for the purpose of the target entity
receiving a pnyment or loan from an interroscd emity. (See sections I09T, [09U ,md

J09UA.)
If the target entity rcpays a fi'action of the lotln made by the interposed entity, the target
entity is treated as repaying the same fraction of the 10Dn taken to h<lve been made by the
private compnny. (Sec subsection I09W(3).)
Some provisions that prevent payments or loans from giving rise to dividends do not
apply to pDyments or loans this Subdivision treats a private company as making. (Sec:
section I09X.)

SECTION I09T PAYMENTS AND LOANS BY A PRIVATE COMPANY TO
AN ENTITY THROUGH ONE OR MORE INTERPOSED ENTITIES
109T(I) ,When Division operates, This Division operates as if a private
company makes a payment or loan to an entity (the target elltity) as described in
section 109V or l09W if:
(n) the private company makes jJ payment or loan to another entity (the first
illtel1JOsed entity) that is interposed between the private company and the target
entity; and
(b) a reasonable person would conclude (having regard to all the circumstances)
that the private company made the payment or loan solely or mainly as pm1 of
an ,1Il'angement involving a payment or loan to the target entity; and
(c) either:
(i)

the first interposed entity makes a payment or loan to the target entity; or

(ii)

another entity interposed between the private company and the target
entity Inakes a payment or loan to the target entity.

109T(2) This section operates regardless of certain factors.
this section, it does not matter:

For the purposes of

(a) whether the interposed entity made the payment or loan to the target entity
before, after or at the same time as the first interposed entity received the
payment or loan from the private company; or
(b) whether or not the interposed entity paid or lent the t<lrget entity the same
amount as llle private company paid or lent the flrst intelposed entity.
109T(3) This section does not operate if the payment or 10311 to the first
interposed entity is treated as a dividend. This Division does 110t operate as
described in sl1bsection (l) «l1ld sections l09V Bnd l09W) if the private company is
t<lken under Subdivision B (as it applies apaJ1 from this Subdivision) to pay a dividend
as a result of the payment or loan to the first interposed entity.
SECTION I09U PAYMENTS AND LOANS THROUGH INTERPOSED
ENTITIES RELYING ON GUARANTEES

I09U(I) IOperation of Divisionl This Division operates as if a pnvate company
makes a payment to an entity (the target entity) as described in section 109V if:
(a) during a year of income the private company guarantees a Iml11 made by another
entity (the.fil'st interposed elltity); and
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(b) a reasonable person would conclude (having regard to all the circumstances)
that the private company gave the guarantee solely or mainly as part of an
arrangement involving a payment or loan to the target entity; and
(c) either:
(i)
(ii)

the tirst interposed entity that is a private company makes a loan to the
target entity; or
another entity that is a private company interposed between the private
company and the target entity makes a payment or loan to the target
entity: and

(d) the amount of the payment or the loan is greater than the amount worked out
using the formula:
Distributable surplus - Subsection I09Y(3) amount

I09U(2) [Calculation of reduction] The amount of the payment from the private
company to the target entity (as worked out under section I09Y) is to be reduced by
the amount worked out using the fOlmula:
Distributable surplus - Subsection I09Y(3) amount

109U(3)

[Definitions]

In the formulas in paragraph (I)(d) and subsection (2):

distributable surplus means the distributable surplus (worked out under subsection
I09Y(2)) for the interposed entity that made the payment or loan to the target entity
for the year of income.

slIbsection 109Y(3) UII/Ollilt means the total of any amounts calculated under
subsection I09Y(3) in relation to that interposed entity for the year of income (apart
from as a result of the operation of this section).
I09U(4) This section operates regardless of certain factors.
this section, it does not matter:

For the purposes of

(a) whether the interposed entity made the payment or loan to the target entity
before, after or at the same time as the first interposed entity received the
guarantee from the private company; or
'
(b) whether or not the interposed entity paid or lent the target entity the same
amount as the private company guaranteed.
SECTION l09UA CERTAIN LIABILITIES UNDER GUARANTEES
TREATED AS PAYMENTS
I09UA(I) [Operation] Section I09T operates as if one entity (the first eatity)
makes a payment to a second entity if the first entity guarantees a loan the second
entity makes to a third entity (the ta/'get elltity) and, as a result of the guarantee, the
tirst entity has a liability (other than a contingent liability) to make a payment to the
second entity.
Example:
A private company guarantees a Joan that a bnnk makes to a shareholder in the private company
and the shnrcllolder defaults on the loan. As a result, the company has a presently existing
liability to makc a payment to the bank. Section l09T operates as if the privnte company had
made a payment to the bank, so the company is treated by seetion l09V as mnking a payment to
tbe shareholder (because the bnnk is interposed between company and shareholder).
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109UA(2) [Reduction of paymentJ The amount of the payment (as worked Ollt
under section 109V) is to be reduced by any amount treated as a dividend as a result of
the operation of section l09U in relation to the payment or loan made by the
interposed entity to the target entity.
109UA(3) [Where dividend deemed not to be paidJ A private company is not
taken under this Division to pay a dividend because of the operation of subsection (1)
in relation to a guarantee if the Commissioner is satisfied that:
(3) the target entity would suffer undue hardship if the private company were taken

to pay a dividend to the entity because of the liability; and
(b) when the target entity entered into the loan, the entity had the capacity to pay
the Joan.
109UA(4) [Section 109T operation]
of section 109T.
109UA(5)

[Application]

This section does not the limit the operation

Subsection (1) does not apply if:

(3) as a result of the first entity's liability mentioned in that subsecLion, the target

entity has a liability (other than a contingent liability) to make a payment to the
first entity~ and

(b) because of section 109N, the liability to make a payment to the first entity is not
treated under this Division as giving rise to a dividend paid to the first entity.
SECTION l09V AMOUNT OF PRIVATE COMPANY'S PAYMENT TO
TARGET ENTITY THROUGH ONE OR MORE INTERPOSED ENTITIES
109V(I) Private company taken to pay if target entity is paid. If the target
entity is pnid "n amount by the interposed entity, this Division opemtes ns if the
private company hnd paid the amount (if any) detennined by the Commissioner to the
target entity when the interposed entity paid the target entity.
,
109V(2) Determining the amount of the private company's payment. In
determining the amount of the payment the private company is taken to have made,
the Commissioner must take account of:
(a) the amount the interposed entity paid the target entity; and
(b) how much (if any) of that amount the Commissioner believes represented
considerntion payable to the target entity by the pri vate company or any of the
interposed entities for anything (assuming that the consideration payable equals
that for similar transactions at arm's length).

SECTION l09W PRJ V ATE COMPANY'S LOAN TO TARGET ENTITY
THROUGH ONE OR MORE INTERPOSED ENTITIES
109W(I) Private company taken to lend if target entity receives loan. If the
target entity is lent an amount by the interposed entity, this Division operates ns if the
private company hnd made a loan (the 110tiolllll 10lln) of the amount (if any)
uetelmined by the Commissioner to the target entity when the interposed entity made
the loan to the target entity.
Note: Subscction I09D(4) spcciJics the time at which a loan is made.

109W(2) How big is the notional loan? In determining the amount of the
notiom] loan, the Commissioner must take account of:
(a) the amount the interposed entity lent the turget entity; and
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(b) how much (if any) of tI,at amount the Commissioner believes represented
consideration payable to the target entity by the private company or any of the
interposed entities for anything (assuming that the consideration payable equals
that for similar transactions at ann's length).
I09W(3) Notional repayments of notional loan. When working out whether the
private company is taken under section 109D to pay a dividend as a result of the
notional loan, and the amount of any such dividend, assume that the target entity
repays an amount of the notional loan equal to the amount worked Qut using the
formula:
Repayment made by target
entity to lender

x

Amount of notional loan
Amount actually lent to target entity

where:

amount actually lent to target elltity is the amount the interposed entity lent to the
target entity.
repaymellt made by target entity to lender is the amount of any repayment made by
the target entity of the loan the interposed entity made to the target entity.

SECTION l09X OPERATION OF SUBDIVISION D IN RELATION TO
PAYMENT OR LOAN
I09X(I) Payment 01' loan not affected by being made through interposed entity.
Despite sections I 09K and 109L, a private company may be taken under section 109C
or 109D to pay a dividend as a result of this Subdivision treating the private company
as making a payment or loan to an entity (the target entity), even if:

(a) the private company is treated that way because it makes a payment or loan to
an entity that is a company interposed between the private company and the
target entity; or
(b) some or all of the amollnt paid or lent by a private eompany to an entity
inteqJosed between the private company and the target entity is inc1tlded in the
interposed entity's assessable ineome for a year of income.
I09X(2) IApplication to certain notion.lloansl Subsections (3) and (4) apply if
a notional loan arises under section 109W because an entity interposed between the
private company and the target entity makes a loan (the ((dual loan) to the target
entity.
I09X(3) INotional loan agreementl For the purposes of section 109N, treat the
agreement under which the actual loan was made as the agreement under which the
notional loan was made.
I09X(4)

INotionalloanl

For the purposes of section I09E:

(a) treat the notional loan as an amalgamated loan from the private company to the
target entity; and
(b) treat the amount of the notional loan worked out under subsection 109W(l) as
the amount of the ama 19amated loan; and

(c) treat the agreement under which the actual loan was made as the agreement
under which the amalgamated loan was made; and
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(d) treat repayments by the target entity of the amount of the notional loan worked
out under subsection l09\V(3) as payments by the target entity to the private
company in relation to the amalgamated loan.

Subdivision EA -

Ullpaid presellt entitlements

SECTION l09XA PAYMENTS, LOANS AND DEBT FORGIVENESS BY A
TRUSTEE IN FAVOUR OF A SHAREHOLDER ETC. OF A PRIV ATE
COMPANY WITH AN UNPAID PRESENT ENTITLEMENT
I09XA(1)

Payments.

Section l09XB applies if:

(n) a trustee makes a payment to a shareholder or an associate of a shareholder of a
private company (except a shareholder or associate that is a company) (the
actual tl'ansactioll); and
(b) the payment is a discharge of or a reduction in a present entitlement of the
shareholder or associate that is wholly or pmtly rlttributable to an amount that is
<:In unrcalised gain; and
(c) either:
(i)

the company is presently entitled to an amollnt from the net income of tllC
trust estate at the time the actual transaction takes place, and the whole of
that alTIount hilS not been paid to the company before the eadier of the
due date for lodgment and the date of lodgment of the trustee's retum of
income for the trust for the year of income of the trust in which the actual
transaction takes place; or

(ii)

the company becomes presently entitled to an amollnt from the net
income of the trust estate aftcr the actual transaction takes place, but
before the earlier of the due date for lodgment and the dale of lodgment
of the tmstee's retuill of income for the trust for the year of income of the
trust in which the actual transaction takes place, and thcl"whole of the
amount has not been paid to the company before the earlier of those
dates.

l09XA(Z)

Loans.

Section 109XB applies if:

(a) a trustee makes a loan to a shareholder or an associate of a shareholder of a
private company (except a shareholder or associate that is a company) (the
actual trallsactioll); and
(b) either:
(i)

the company is presently entitled to an amount from the net income of the
trust estate 3t the time the actual transaction takes place, and the whole of
that amount has not been paid to the company before the earlier of the
due date for lodgment and the date of lodgment of the trustee's return of
income for the trust for the year of income of the trust in which the actual
transaction takes place; or

Oi)

tlle company becomes presently entitled to an amount from the net
income of the trust estate after the actual transDction takes place. but
before the earlier of the dllc date for lodgment and the date of lodgment
of the trustee's return of income for the trust for the year of income of the
trust in which the actual transaction takes place. and the whole of the
amount has not been paid to the company before the earlier of those
dates.
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109XA(3)

Forgiven debts.

Section I09XB applies i f:

(a) all or pm1 of a debt owed to a trustee by a shareholder or an associnte of <t
sha reholder of a private company is forgiven (except where tile shareholder or
associate is a company) (th!;: (lclllal trllll S{U:lioll ); and
(b) either:
( i)

the COmp<1l1y is presently entitled to an amoll nt from the net income orthe
trust estate at the time the actual transaction takes place, and the whole of
that amount has not been paid to the company before the earlier of the
due date for lodgment and the date of lodgment of the trustee' s return of
income for the trust for the year of income of the trust in which the actual
transaction takes place; or

(ii)

the company becomes presently entitled to an amou nt from the net
income of the trust estate after the actual transaction takes place, but
befo re th e earl ier of the due date for lodgment and the date of lodgment
of the trllStee ' s return of income for the trust for the year of income of the
trust in wh ich the actual transact ion takes place, and the whole of the
amount has not been paid to the company before the earlier of those
dates.

109XA(4) Amount involv ed in the actual transaction.
the actual transaction is tile lesser of:

The amount involved in

(a) the amou nt actually involved in the actual transaction; and

(b) the amoun t worked out using the form ul a:
Unpaid present entitlement

Previous transactions

where:

prel'iolls trallsactiolls means the SUIn of:
(a) the amounts that, because of prev ious applications of sectio n I09UB (as in
forc e before the commenceme nt of this section) have heen taken to be loans;
and
(b) th e amounts that, because of previous applications of this Subdiv ision, have
been included in an entity's assessable income;
in relation to the unpaid present entitlement.
IIltp(lid present elltit/emell! means:

(a) in a case mentioned in subparagraph (l)(c)(i), (2)(b)( i) or (3)(b)(i) - the
amount of the pre.<>ellt entitlement that remained unpaid on the earlier of the
dates mcntioned in tilat subparagraph; and
(b) in a casc mentioned in subparagraph (I )(c)(i i), (2)(b)(ii) or (3)(b)(ii ) - the
amou nt of the present entitlement that remained unpaid on the earlier of the
dates mentioned in that subparagraph.
I09XA(S) The amount of the actual transaction where the entitlement is only
partly attdbutablc to an uUI"ealiscd gain. For the purposes of subsecti on (4),
where the actual transaction was a payment ,md Lhat payment was only pm1ly
attributable to an amount that is an unrealiscd gain, the amount of the actual
transaction is taken to be the amount of the payment that was attributable to the
amOl1l1t that is the unrcalised g(lin.
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l09XA(6) Creation of a present entitlement is not a payment. The creation of a
present entitlement to the capital or income of a trust estate is not, of itself, a payment
for the purposes of this Subdivision.
I09XA(7)

Meaning of Illlrealised gaill.

In this section:

Ill1realised ga;'1, in relation to a trust estate and an actual payment, means any

unrealised gain, whether of a capital or income nature, but does not include an
unrealised gain to the extent that it has been or would be included in the assessable
income of the trust, apart from this Division. for:
(a) a year of income before the year in which the actual payment was made; or
(b) the year of income in which the actual payment was made; or
(c) Ihe year of income following Ihe year in which Ihe actual payment was made.
SECTION l09XB

AMOUNTS INCLUDED IN ASSESSABLE INCOME

l09XB(I) ["Notional companies"] An amount is included, as if it were a
dividend, in the assessable income of the shareholder or associate referred to in
subseclion 109XA(I), (2) or (3) if:
(a) had Ihe actual transaclion been done by a privale company (the lIotiollal
company); and
(b) had Ihe shareholder or associale been a shareholder of the notional company al
the time the actual transaction took place;
an amount (the Division 7A amount) would have been included in the shareholder's
or associate's assessable income because of a provision of this Division outside this
Subdivision.
I09XB(2) ["Division 7A amount"] Subjecl 10 section 109Y , the amount thaI is
included under subsection (1) is the Division 7A amount.
Note: There are some modifications of this Division for the purposes of
Division 7A amount: see section l09XC.

\~orking

out the

SECTION l09XC MODIFICATIONS
l09XC(1) Modifications for this Subdivision only. The modifications in Ihis
section have effect for the purposes of the operation of this Subdivision.
I09XC(2) General modifications. This Division (bul nol Ihis Subdivision)
applies to an actual transaction done by a trustee of a trust estate with these
modifications:
(a) a reference (except in section 109Y) to an amount paid to a private company
has effect as a reference to an amount paid to the trustee; and
(b) a reference to a year of income ofa private company has effect as [I reference to
the con'esponding year of income of the trust estate; and
(c) a reference to the ordinary course of a private company's business has effect as
a reference to the ordinaLY course of the trust estate's business.
109XC(4) Modified operation of section I09J. Section 1091 does not apply 10 a
payment to the extent that it is a discharge of or a reduction in n present entitlement.
109XC(6) Modified operation of section I09R. For the purposes of applying
section l09R to an actual transaction:
(a) a reference in that section to obtaining a loan from a private company has effect
as a reference to obtaining a loan from the trustee; and
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(b) a reference in that section to property transferred to a private company has
effect as a reference to property transferred to the trustee; and
(c) a reference in that section to an amount paid by a private company for a transfer
of property 11as effect as a reference to an amount paid by the trustee for a
transfer of propelty.
l09XC(7) Modified operation of section l09Y.
Division 7 A amount in this way:

Section I09Y applies to the

(a) assLlme that the private company referred to in subsection I09XA(l), (2) or (3)
had been taken to have paid a dividend to the shareholder or associate referred
to in that subsection equal to the Division 7 A amount; and
(b) assume that the dividend was taken to have been paid at the end of the year of
income of the company in which the actual transaction took place; and
(c) a reference in tllat section to a private company's distributable surplus has
effect as a reference to the distributable surplus of the private company referred
to in paragraph (a).
I09XC(8) Certain provisions do not apply. Subsection I09D(1A), sections
I09K, I09NA and I09NB and paragraphs I09R(3)(a), (b) and (ba) do not apply to an
actual transaction.

Subdivisioll F -

Gelleral rules applyillg to all allloullts treated as
dividellds

SECTION l09Y PROPORTIONAL REDUCTION OF DIVIDENDS SO
THEY DO NOT EXCEED DISTRIBUTABLE SURPLUS
l09Y(1) Reduction of amounts of dividends. If, apart from this scction, the sum
of all the dividends a private company is taken under this Division to pay at the end of
the year of income would be more than the company's distributable surplus for that
year, the amount of each of those dividends is the amollnt worked out under
subsection (3).
1 09Y (2) Distributable surplus. A private company's distriblltable SIll1)IIIS for its
year of iucome is the amount worked out using the formula:

Nct assets

Non-commercial
loans

Paid-up sharc
value

Rcrlayments of
non-cOinmcrcial
loans

where:

lIet assets means the amount (if any), at the end of the company's year of income, by
which the company's assets (according to the company's accounting records) exceed
the sum of:
(a) the present legal obligations of the company to persons other than the company;
and
(b) the following provisions (according to the company's accounting records):
(i)
(ii)
(iii)

provisions for depreciation;
provisions for annual leave and long service leave;
provisions for amortisation of intellectual property and trademarks;
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(iv)

other provisions prescribed under regulations made for the purposes of
this subparagraph.

If the Commissioner considers that the company's accounting records significantly
undervalue or overvalue its assets or undervalue or overvalue its provisions, the
Commissioner may substitute a value that the Commissioner considers is appropriate.
nOIl-commerciallotills is the total of any amounts the company is taken under fonner
section 108, l09D or l09E to have paid as dividends in earlier years of income as are
shown as assets in the company's accounting records at the end of the year of income.

paid-Ill' share value is the paid-up share capital of the company at the end of its year
of income.

repayment.",· ojlloll-commercililioalls means the total of:
(a) any repayments to the company of loans or amounts that have been taken by
fonner section 108, or section 1090 or 109E to be dividends; and
(b) amounts set off against loans that have been taken by fonner section 108, or
section I09D or I09E to be dividends, other than such amounts that are set off
as a result of:
(i)

(ii)

a dividend (being a later dividend for the purposes of section 109ZC or a
subsequent dividend for the pUIJloses of former subsection 108(2)) being
paid by the company to the extent of the unfranked part of the dividend;
or
a loan, or a pat1 ofa loan, being forgiven.

l09Y(3) [Calculation of payment] The amount of a dividend that a private
comp<lny is taken under this Division to pay is worked out using the formula:
Provisiol1rll dividend

x

Distributable surplus for year of income
Total ofprovisiOlml dividends

where:

provisional dividend is the amount of the dividend that the private company would be
taken to pay apart from this section.
totlll oj provisiollal dividends is the sum of all the dividends the private company is
t.1.ken under this Division to pay at the cnd of the year of income apart from this
section.
l09Y(4) Requirement for private company to provide statement. If this section
sets the amount of a dividend taken under this Division to be paid by a private
company to an entity at the end of a year of income, the private company must give
the entity a written statement as soon as possible after the end of the year of income.
l09Y(5)

\\'hat the statement must contain.

The statement must set out:

(u) the private company's distributable sUlpius for the year of income; and
(b) the total amount the company would be taken under this Division to pay as
dividends in the year of income apart from this section.
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SECTION I09Z C HARACTERISTI CS OF DIVIDENDS TAKEN TO BE
PAID UNDER THIS DIVISION
l09Z Ifa private company is taken under this Division to have paid a dividend to an
entity, the dividend is taken fo r the purposes of this Act to be paid:
(a) to the entity as a shareholder in the private company; and

(b) out of the private company's profits.
SECTION l09ZA NO DIVIDEND TAKEN TO BE PAID FOR
WITHHOLDING TAX PURPOSES
I09ZA If a private company is taken under this Division to have pa id a dividend to
an entity, disregard the dividend for the pUIJloses of:
(a) Division ll A of Part 111 (which dea ls with withholdi ng tax on dividends pa id to
non·rcsidcnts and some other people); and

(c) Subdivision 12-F in Schedule 1 to the Taxation Administration Act 1953 (which
deals with PA YG withholding).

SECTION l09ZB
BENEFIT

AMOUNT TREATED AS DIVIDEND IS NOT A FRINGE

l09ZB(I) (Application to loans) Th is Division applies to a loan of an amount to
an entity by a private company, even if the loan is made:
(a) to the entity in its capacity as an employee (as deflned in the Fringe Belle/ifs
Tax Assessment Act 1986) or an associate of suc h an employee; or
(b) in respect of the employment of an employee (as defined in that Act).
Note: This helps ensure that a loan is not a fringe benefit for the purposes of that Aet.

I09ZB(2) [Application to debt forgiveness( This Division applies to a private
company's forgiveness ofa debt owed by an entity to the private company, even if:
(a) the enti ty owed the debt in its capacity as an employee (as defined in the Fringe
Benefits Tax Assessment Act 1986) or an associate of such an employee;,or
(b) the forgiveness occurs in respect of the employment of an employee (as defined
in that Act).
Note; This helps ensure that the forgiveness of a debt is not a fringe benefit for the purposes of
!.hat Act.

t09ZB(3) (E mployees] However, this Division does not apply to a payment made
to a shareholder, or an associate of a shareholder, in their capacity as an employee (as
defined in the Fringe Benefits Tax Assessment Act 1986) or an associate of such an
employee.
SECTION l09ZC TREATMENT OF DIVIDEND TIM T IS REDUCED ON
ACCOUNT OF AN AMOUNT TAKEN UNDER THIS DIVISION TO BE A
DIVIDEND
I09ZC(1) (Later dividend rules) Th is section sets out special rules for dealing
with a dividend (the later divideml) distributed by a private company if some or all of
the later dividend is set off aga inst some or all of an amount taken under this Division
to be a dividend previously paid by the company.
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Example:

Some or all of a dividend distributed by a private company to a shareholuer might be set off to
reduce a loan the company had previously made to the shareholder that was treated as a
dIvidend under Subdivision B.

I09ZC(lA) [Repayment of certain loans from distributing company] This
section also sets out special rules for dealing with a dividend (also the later divideml)
distributed by a private company if:
(a) the private company distributes the later dividend to a shareholder in the
company; and
(b) the shareholder applies the amount of the dividend to repay all or part ofa loan:
(i)

that was obtained from the private company by an associate of the
shareholder; and

(ii)

in relation to whieh a dividend was previoLlsly taken under this Division
to have been paid by the private company.

I09ZC(2) [Set off not dividend] The amount of the later dividend set off or
applied is taken not to be a dividend for the purposes of this Act, except Part 3-6 of the
IncolJle Tax Assessment Act 1997 (which deals with franking of distributions).
However, if the amount set off or applied exceeds the amount of the later dividend that
IS not either the franked pati of that dividend, or the part of that dividend that has been
franked with an exempting credit, the excess is still a dividend.
Nole: This prevents double taxation by ensuring that the entity's assessable income does not
include the amount of the later dividend that is not paid to the entity (except to the extent
that that amount is franked).

I09ZC(3) [Excluded amounts] An amount that is taken not to be a dividend
under subsection (2) is not assessable income and is not exempt income.

Subdivisioll G - Defined terms
SECTION l09ZD
I09ZD

DEFINED TERMS

In this Division:

a1llalgalllatetiloall has the meaning given by subsection 109E(3).
arl'llllgemelll has the meaning given by section 995-1 of the Income Tax Assessment
Jet 1997.
associate has the meaning given by section 318.
benchmark ji-allldflg percelltage has the same meaning as in the income Tax
Assesslllent Act 1997.
benchmark illterest rate for a year of income has the meaning given by subsection
I09N(2).
deficit has the same meaning as in the Income Tax Assessment Act 1997.
distributable surplus of a company for a year of income has the meaning given by
Sllbsection I09Y(2).
elltity has the meaning given by section 960-100 of the Il1come Tax Assessment Act
1997.
family law obligation means an order, agreement or award mentioned in paragraph
l26-5( I )(a), (b), (d), (e) or (f) of the Income Tax Assessment Act 1997.
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forg ive a debt has th e meaning given by section I09F.
/ranking accolllIf has the same meaning as in the Income Tax Assessme/lt Act 1997.
ji-allMlIg percentage bas the same meaning as in the hlcome Tax AssessmeJlf ACI
J997.

franking period has the same meanmg as in tbe Income Tax Assessmwt Aci 1997.
gll{lrtlllfee, in relation to a loan, incl udes providing security for the loan.

/oal1 has the meaning given by subsection 1090(3).

lodgmellt day for a private company ' s year of income has the mean ing g iven by
subsection 1090(6).
payment has the meaning given by subsection I09C(3).
lllljl'allkable has the same meaning as in the Income Tax Assessment Act 1997.

SECTION I09ZE IN TERPRETATION RULES ABOUT ENTITIES
109ZE The rules in section 960-100 of the Income Tax Assesslllent Act 1997 about
entities apply to this Division.

•

•

Division 17 - Rebates
Sub(lil'isiOIl A -

•

COllcessiollai rebates

•

•

SU;CTlON 159N R EBATE FOR CERTAIN LO W-I NCOME TAXPAYERS
159N(1) [Wh en taxpayer eligible] If a taxpayer's taxable income of a year of
income is less th an $63 ,750, the taxpayer is e nti tled to a rebate oFtax in the taxpayer 's
assessment for the year of income.
159N(2) fAmount of rebatel The amount of the rebate is $ 1,350, reduced by 4
cents for every S I of tbe a mount (if any) by which the taxpayer's taxab le income 01
the year of income exceeds S30,000.

•
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