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Preface

This is the sixth edition of Understanding Business Law, which is designed to serve
business law students throughout Australia. We hope that it is also the first port of call
when people in commerce think that they may have a legal problem and need to call in
the lawyers. Business law in Australia never stands still, and that is why there have been
six editions of Understanding Business Law. Recent cases and legislation have
contributed to the development of the book

Readers will notice a different format in this edition. The authors and editorial staff
at LexisNexis are acutely conscious of how difficult it is to plough through hundreds of
pages of what may appear to be a quagmire of words. So the sixth edition is intended
to be reader-friendly and, with its revised format, more student-friendly.

The sixth edition introduces Keturah Whitford and Elfriede Sangkuhl as
contributing authors. It is opportune to acknowledge the departure of Jann Lennard,
whose career trajectory took her in a different direction. Jann played an important role
in the five earlier editions.

The authors are pleased to acknowledge the roles of the commissioning editor at
LexisNexis Butterworths, Carolyn Chamberlain; her successor, Emma Hutchinson;
academic developmental editor Kerry Paul; and editor Daisy Coles in bringing about
this edition. And, of course, the people behind the scenes who have made it possible.

The law discussed in this edition is as it was on 31 July 2012.

xxiii
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How to Study from this Boo

Key Learning Areas
When you have studied this chapter, you should be able to:

1. understand how the employer/employee relationship is regulate
Australia;

2. recognise when a person becomes an employee, as opposed toa:
subcontractor or contractor working for a business;

3. __understand the difference between a casual employee and a perr

Setting the Scene

In January of 1997 Deutz Australia Pty Ltd, a warchouse operation, requires ac
labour: a forklift driver. Deuty engages a labour bire firm, Skilled Engineering
organise for a skilled forklift driver, Mr Sutton, to work at their warehouse. Sh
the wages of Mr Sutton, and Deutz pays Skilled,

On 28 January M Sutton is navigating between the aisles with a forklj ﬁ‘ i
do his job of picking stock (engine motors) and placing it in racks in the warebot;

Introduction

The law of employment has developed as a response to the need to establish |
relationships between those who undertake employment and those who!
employment. This area of law has, in recent times, been highly politicised, : i
result there has been a great%eal of legislative activity.

This chapter guides you to the key legislative instruments and case law t
the employment relationship in Australia. It explores the duties and respor
that emplovecs and employers owe each o(her takmg into account how theS(

Williams v MacMahon Mining Services Pty Ltd (2010) 201 1R 123; [2010] FCA 1321

in November 2006 Mr Williams was employed at the Argyle diamond mirg
Western Australia by MacMahon Mining Services Pty Ltd. The contract ofg
provided that Williams would be paid an hourly rate of $40 per hour and

FACTS

The rate of pay is alt inclusive and takes into account all responsibilities, disab:
allowances ... and includes payment for ali hours necessary to undertake your:
duties, and as a casuat employee, a loading in lieu of paid leave entitlements. :

Summary

9.50 This chapter has set out to explain the major issues encountered in emplk
laws regutating the employment refationship, including:

8 the difference between a permanent employee, a casual employee, an m(
contractor and a third-party employee;
W the duties and responsibilities owed by employers and employees in the
__.relationship; and :

Key terms

Casual employee - an employee who works under an informal, uncertain ar
arrangement with her employer :

Constructive dismissal - where an employer behaves in a manner that amc.
breach of contract of employment, such that the employee is entitled to terr
empioyment without notice

Contractor - a self-employed person operating his or her own business, witi

i BUIEORAPL AN CORCIASTOA £ b2, antial harmaining nowar ac thnca who.and

Key Learning Areas list the important legal
ideas that you should focus on when you
read a chapter.

Setting the Scene is a practical scenario that
provides a context for the legal principles
you are learning.

The chapter Introduction establishes the
concepts that you need to know.

A Case Example is a relevant case that
highlights the particular area of law
being discussed.

The Summary is a quick way to review the
important points of the chapter.

The Key terms list and define the chapter’s
key concepts.

Ixvii



Ixviii

Understanding Business Law

Practice questions
1. You own a newsagency business. In your business you employ John &

casual employee for 15 hours a week to deliver papers five days a we
hours each day. You supply John with a vehicle to perform the delive
gets paid $25 per hour. John has been delivering papers for the last

1your business.You have never paid him sick pay, holiday pay or long :

John leaves the job, as he is now 65 years of age and wants to retire.

pay John any leave entitlement for accrued holiday pay and long-ser;

Websites and further reading

ericls- Brinci

ASIC <http://asic.gov.aib
Australian Tax Office <www.ato.gov.au
Commonwealth Government business information  <www.business.gq

R Baxt, KL Fletcher and S Fridman Corporations and Associations: Case;

(9th ed, LexisNexis, Sydney, 2003).
J Fitzpatrick, C Symes, A Veljanovski and D Parker Business and Corporg

(LexisNexis, Sydney, 201).

Practice questions assist you to revise your
reading and test your understanding.

Websites and further reading give you
é additional sources of information to
~ broaden your knowledge.
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