Ja,

ResearchOnline@JCU =~ JAMES COOK

~~ UNIVERSITY

AUSTRALIA

This file is part of the following work:

Finch, Pauline Jean (2006) Factors influencing public perceptions of sentencing
in regional North Queensland and how these perceptions compare to current legal

guidelines. Professional Doctorate (Research) Thesis, James Cook University.

Access to this file is available from:

https://doi.org/10.25903/cjw6%2Dx512

Copyright © 2006 Pauline Jean Finch

The author has certified to JCU that they have made a reasonable effort to gain
permission and acknowledge the owners of any third party copyright material

included in this document. If you believe that this is not the case, please email

researchonline@jcu.edu.au


mailto:researchonline@jcu.edu.au?subject=ResearchOnline%20Thesis%20Incident%20

TITLE PAGE

Factors Influencing Public Perceptions of Sentencing in
Regional North Queensland and How These

Perceptions Compare to the Current Legal Guidelines.

Thesis Submitted by
Pauline Jean Finch BPsych (Hons) BSocial Science (Sociology)

In December 2006

For the degree of Doctor of Forensic Psychology
In the School of Psychology

James Cook University



Pauline Finch: Factors Influencing Sentencing 2

STATEMENT OF ACCESS

I, the undersigned, author of this work, understand and James Cook University will make
this thesis available for use within the University Library and, via the Australian Digital

Theses network, for use elsewhere.

I understand that, as an unpublished work, a thesis has significant protection under the

Copyright Act and;

I do not wish to place any further restriction on access to this work.

(Pauline Finch)

Signature Date



Pauline Finch: Factors Influencing Sentencing

STATEMENT OF SOURCES

DECLARATION

I declare that this thesis is my own work and has not been submitted in any form for
another degree of diploma at any university or other institution of tertiary education.
Information derived from the published or unpublished work of others has been

acknowledged in the text and a list of references is given.

(Pauline Finch)
Signature Date



Pauline Finch: Factors Influencing Sentencing 4

STATEMENT OF CONTRIBUTION OF OTHERS

Primary Supervisor Professor Edward Helmes and secondary supervisor Stephen Moston
provided supervision for this research from James Cook University Townsville.
Supervision included research design, statistical analysis, editorial recommendations and
general research assistance. I would also like to acknowledge the support of Roger
Wilkinson lecture at James Cook University Cairns who provided recommendations

regarding research design and support with data gathering.



Pauline Finch: Factors Influencing Sentencing 5

ACKNOWLEDGEMENTS

I would like to acknowledge the assistance and support provided by so many special
people who helped make it possible for me to complete this thesis including my
university supervisors (Edward Helmes and Stephen Moston), and lecturer Roger
Wilkinson from James Cook University Cairns. I would also like to acknowledge my
amazing family and partner (Ben) who provided emotion and financial support
throughout my studies, without them this would not have been possible. I would also like
to thank my friends especially Scott and Sam who provided ongoing encouragement, and
my work colleagues including my employer who allowed me the flexibility to work and
study at the same time. Thank you to all of those people and the many others along the

way who provided guidance and support.



Pauline Finch: Factors Influencing Sentencing

Factors Influencing Public Perceptions of Sentencing

Table of Contents

Abstract Page 13-15
Chapter 1 — Literature Review Page 16 — 59
¢ Introduction
¢ Rationale for the Current Research
e Summary of Previous Research Utilised Within Project Design
e The Legal System
® Theories of Criminal Behaviour
o Criminology Schools
o Theories of Crime
o Conclusions and the Integrated Model
e Sentencing in Australian Courts
® Mandatory Sentencing
® Victim Impact Statements
e Jurors Role in Sentencing: Proposed Changes in NSW
Chapter 2 — Public Perceptions of Sentencing and Criminal Behaviour
Page 60 - 66
¢ Public Perceptions and Criminal Behaviour
e Previous Research on Sentencing and Public Opinions
Chapter 3 — Previous Research Regarding Sentencing and extra-legal variables
Page 67 -92

e  Women, Sentencing and Gender Bias

6



Pauline Finch: Factors Influencing Sentencing 7

e  Women and differences in offending behaviour

¢ Victim Gender

e Race in the face of the Sentencing Process

e Defendants and Socio-economic Status

e Age and Sentencing

e Age as an Extra-Legal Variable

e Attractiveness and Sentencing

¢ Individual differences and sentencing

¢ Interaction of defendant characteristics with other variables
Chapter 4 — Personal Beliefs and their Impact On sentencing

Page 93 - 126

e Stereotyping

e Attitudes, Schemas and Attributions

e Just World Beliefs

e The Victim Blaming Phenomenon

¢ Defensive Attribution Theory

e Locus of Control
Chapter 5 — Research Overview Page 127- 131
Chapter 6 — Research Design Page 132 - 148

e Participants

e Pilot Study

o Participants

o Procedure



o

Pauline Finch: Factors Influencing Sentencing

Benetfits for Participants
Welfare of Participants
Confidentiality
Materials

Pilot Study Results

Main Study

o

Procedure / Method

o Questionnaire Conditions for Questionnaires Assignment

O

Research Hypotheses

Chapter 7 — Results — Descriptive Information

Population and Sample

Questionnaires

Chapter 8 — Perceptions of Crimes

Page 149 — 151

Page 152 - 164

Participants Sentencing and Different Crimes

Burglary

Arson

Theft

Stalking

Assault

Aggravated Assault

Grievous Bodily Harm

Kidnapping

Manslaughter



Pauline Finch: Factors Influencing Sentencing

e Murder
¢ Overview of Participants Sentencing Recommendations
e Initial Analysis Courts Compared to Participants
Chapter 9 — Main Analysis of Scenario Conditions
Page 165 -170
e T- test Results
Chapter 10 — Analysis Summary Page 171 - 172
Chapter 11 — Discussion Page 173 - 179
Chapter 12 — Sentencing Recommendations for Crime Definitions
Page 180 - 198
e Sentencing for Crime Definitions
e Courts Versus Participant Sentences
e Participant Extra-legal Variables and Crime Definitions
o Impact of Gender of Participants
o Participants’ Victim History
o Participant Age
o Participant Just World Beliefs
o Participant Locus of Control Beliefs

o Previous Knowledge

Chapter 13 — The Impact of Victim and Participant Characteristics on Sentencing

Recommendations for a Crime Vignette Page 199 - 219
¢ Victim Characteristics

¢ Participant Variables

9



Pauline Finch: Factors Influencing Sentencing 10

e Participant Age

e Participant Gender

e Participant Locus of Control and Just World Beliefs

e Participant’s Victim of Crime Status

¢ Sentencing Recommendations for the Crime Definitions Versus the

Crime Scenario

Chapter 14 — Potential Impact on the Criminal Justice System and future
Recommendations Page 220 — 223

¢ Potential Impact on the Criminal Justice System

¢ Future Recommendations
References Page 224 — 269

Appendix Page 270 — 305



Pauline Finch: Factors Influencing Sentencing

List of Tables

Table 1 — Overview of Criminology Schools

Table 2 — Arguments Surrounding the use of Victim Impact Statements

Table 3 — Attributions and In and Out-Groups

Table 4 — Participant Demographics and Research Information

Table 5 — Questionnaire Return Rates

Table 6 — t-test and Descriptive Analysis Summary

Table 7 — Sentence length recommended in years by crime and participant
Groups

Table 8 — t-test Analysis Court Mean Sentences Compared to Participant

Mean Sentences for Crime Definitions

Table 9 — Mean sentence lengths and standard deviations for victim
Characteristics

Table 10 - ANVOCA Analysis Results

Table 11 — Overview of T-test results

List of Figures

Figure 1 — Kelley’s Attribution Theory

Page 33
Page 52
Page 104
Page 149
Page 150

Page 151

Page 159

Page 161

Page 164

Page 166

Page 168

Page 103

11



Pauline Finch: Factors Influencing Sentencing 12

List of Appendices

Appendix A — Questionnaire Demographics

Appendix B — Questionnaire Crime Definitions

Appendix C — Questionnaire Sentencing Recommendations
Appendix D — Alternative Crime Scenarios

Appendix E — Locus of Control Scale

Appendix F — Just World Belief Scale

Appendix G — Questionnaire Information Sheet

Appendix H — Questionnaire Instruction Sheet

Appendix I — Questionnaire Informed Consent Form
Appendix J — An Integrated Model for Explaining Repeated Crime
Appendix K — Burglary Statistics Tables

Appendix L — Arson Statistics Tables

Appendix M — Theft Statistics Tables

Appendix N — Stalking Statistics Tables

Appendix O — Assault Statistics Tables

Appendix P — Aggravated Assault Statistics Tables
Appendix Q — Grievous Bodily Harm Statistics Tables
Appendix R — Kidnapping Statistics Tables

Appendix S — Manslaughter Statistics Tables

Appendix T — Murder Statistics Tables

Appendix U — Cairns Demographic Information Tables

Page 271
Page 272
Page 273
Page 274
Page 279
Page 284
Page 287
Page 289
Page 290
Page 293
Page 294
Page 295
Page 296
Page 297
Page 298
Page 399
Page 300
Page 301
Page 302
Page 303

Page 304



Pauline Finch: Factors Influencing Sentencing 13

Abstract

The current study utilised a within groups design to explore whether a disparity exists
between society’s beliefs about sentencing and the guidelines that are present within our
legal system and whether specific extra-legal variables relating to participants and the
victim within a crime scenario significantly influence the sentencing process. Participant
characteristics were explored in order to determine whether the age, gender, victim
history and beliefs (locus of control beliefs (LOCB) and just world beliefs (JWB) have
the potential to significantly impact upon the sentencing recommendations that
individuals feel are appropriate for offenders. Sentencing recommendations made by
participants were also compared to the sentencing guidelines within the Queensland legal
system. Finally the project aimed to determine whether providing victim information
within a specific crime scenario would significantly impact on the sentencing

recommendations of participants.

The current research utilised the offence of manslaughter as the crime of interest because
previous research has identified this crime as being of sufficient severity to elicit
variability within sentencing recommendations (Rachlinski & Jourden, 2003). The
manslaughter offence was presented within a scenario as a component of a questionnaire.
Within the questionnaire participants were also required to provide demographic
information and complete two self-report assessments Rubin and Peplau’s (1975) Just

World Belief Scale and Rotter’s (1966) Locus of Control Scale.
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The research findings revealed that participants sentenced differently across the crime
definitions, and their recommended sentence lengths were significantly longer than those
currently utilised within the Queensland legal system. The results also revealed that
contrary to the research hypothesis participant characteristics including age, gender,
victim history and beliefs did not significantly impact on sentencing recommendations. It
was further hypothesis that victim characteristics would have a significant impact on
sentencing recommendations however the results failed to achieve significance. Finally
the results found that sentence lengths recommended did not significantly vary from the

crime definition to the crime scenario as predicted.

This project explores the discrepancy between public opinion and legal guidelines with

regard to sentencing, with the results indicating that the public may not be as influenced
by extra-legal variables as often suggested. The findings from this study will hopefully
contribute to discussion and decisions regarding the role of jurors in the sentencing

process with the overall aim being to improving sentencing consistency within the courts.

In order to analyse the data collected the following analysis were completed. The analysis
included paired t-tests to compare sentencing recommendations across the ten crime
definitions, a MANCOV A analysis to asses whether the sentences recommended
significantly differed across the ten crime definitions with regard to the extra-legal
variables, ten one-sample t-tests were conducted to compare the average sentencing
recommendations of participants to the courts average sentences. A 5 x 2 ANCOVA was

completed to analysis the interaction between sentence lengths recommended and
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participant and victim variables, and finally three t-tests were completed to determine
whether there was a significant difference in sentencing recommendations for the crime
definition as compared to the crime scenarios, and to determine whether there was any
significant differences in sentencing recommendations for the crime scenario in relation

to participant gender and participant victim history.

15
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Chapter 1: - Literature Review

Introduction

‘Throughout history members of society have committed acts that
violate the social code, and society’s dilemma has been the question

of how to deal with these crimes.’ (Kirchmeier, 2005: 1)

The Australian penal system has evolved into its current form over time through
generations of changing beliefs about crime and punishment. This system is based on the
concepts that people must be held accountable for their actions, and that the guilty are
punished for their crimes (Kirchmeier, 2005). The Australian legal system is constructed
on four basic premises: 1) That justice should be blind with all people being treated as
equals in the eyes of the law, 2) That the guilty are appropriately punished for their
crimes, 3) That there should be a balance between right and wrong while acknowledging
a grey area that understands that guilt and innocence are not always clearly identifiable,
and 4) That the laws of the land should be consistently enforced to protect both the
innocent and the rights of defendants to a fair determination of their guilt or innocence
(Hughes, Leanne, & Clarke, 2000). It is the final premise that continues to spark
considerable debate. Is the legal system fair and impartial or is there truth in the

suggestion that inappropriate sentencing variability is one of many unfortunate realities?
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Research has identified some limitations that occur within current legal practices. Some
of these limitations include justice often failing to be blind to the differences in
defendants, the guilty eluding capture, and if caught, often escaping unpunished, that
innocent people are sometimes punished for crimes they have not committed, and that the
punishments bestowed upon the guilty are frequently inconsistent (Wrightsman, Greene,
Nietzel, & Fortune, 2002). One of the reasons for these limitations is the effect of bias.
Bias within the legal process has reportedly begun to affect outcomes and erode public
confidence in sentencing decisions (Wrightsman et al. 2002; New South Wales Law

Reform Commission (NSW LRC), 2006).

In New South Wales (NSW) legal representatives are considering whether juries should
be involved in, or responsible for, the determination of sentence lengths (NSW LRC,
2006). This significant change has been proposed in a bid to restore public confidence in
sentencing after complaints about lenient sentences (NSW LRC, 2006). The notion of
juries being involved in the allocation of sentence length has been met with some
concerns including the lack of legal knowledge and understanding possessed by jurors,
the increased potential for sentencing appeals and concerns that juror decisions may
result in sentencing disparities (the principle of sentencing similar defendants in a
dissimilar fashion) (Sith & Cabranes, 1998; NSW LRC, 2006). Lack of juror legal
understanding and sentencing disparity are only two of many difficulties that could
present should this significant change in the legal process reach implementation stage

(NSW LRC, 2006).
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In the United States of America (USA) research on death penalty juries has demonstrated
that when juries are given this difficult decision, defendants are not always viewed as
equal (Turner, 1996; Turow, 2003; Colfax, 2003). One of the consequences of this
inequality is sentencing disparity (Wrightsman et al. 2002). Sentencing disparity
although appropriate when resulting from the impact of criminal history or severity of
offence, cannot been seen as suitable when it results from factors such as a defendants or
victims gender or age. The current research was not initially prompted by this recent
proposal to assign juries the responsibility for sentencing decisions, however this
situation has reinforced the need for systematic study into the area of sentencing disparity

and the impact of extra legal variables upon public views.

Concern about sentence length disparity has also been raised in response to the inclusion
of victim impact statements (VIS), which describe the effects the crime had on the victim
or victim’s family within the legal process (Abramovsky, 1992). It has been suggested
that VIS should be provided to judges within the sentencing stage of the legal process in
order to highlight the short and long term physical, emotional and in some cases financial
impact the offence has had on the victim or their family (Sentencing in Queensland
Criminal Courts, 1997-1998). It has been suggested that the sentences allocated should be
more reflective of the impact the crime had on the victim or the families of victims
involved (Ogilvie, Lynch, & Bell, 2000). The introduction of VIS has re-ignited a long-
standing debate regarding whether extra-legal factors specifically victim related

information should be considered when sentencing offenders.
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It is evident from previous research that often extra-legal variables inadvertently enter
into the legal process and often result in unfair treatment of offenders in the form of
sentencing disparities (Glaeser & Sacerdote, 2000; Turner, 1996; Turow, 2003; Colfax,
2003; Bergeron & McKelvie, 2004; Schneider, 2004; Larson, 2004; Khan, 2002; Wenner
& Cusimano, 2000). Research has identified a number of extra-legal variables that have
been linked to sentencing disparities including defendant and victim attractiveness, socio-
economic status (SES), age, gender and race (Nagel & Weitzman, 1972; Ferraro, 1997,
Turow, 2003; Fairchild & Cowan, 1997; Parloff, 1997; Colfax, 2003; Turner, 1996;
Mazzella & Feingold, 1994; Bergeron & McKelvie, 2004; Champion, 1987; Abwender &
Hough, 2001). It is important to note that victim age is not always an extra-legal variable
but can be a legitimate component of the offence as is the case when looking at juvenile
offending (Ogilvie, Lynch, & Bell, 2000). In addition to the victim and defendant
variables research has also identified that characteristics relating to jurors have a
significant impact on the sentences recommended for offenders (Dillehay, 1999; Narby,
Cutler, & Moran, 1993; Bray, Struckman-Johnson, Osborne, MacFarlane, & Scott, 1978;

Phares & Wilson, 1972).

The introduction of VIS coupled with the proposed shift towards increased juror
decision-making power, potentially opens the door for additional extra-legal variables to
influence an already complex sentencing process. Before any of these changes are
initiated researchers need to determine their potential impact on sentencing fairness. The
general debate regarding extra-legal variables has two sides: those who are in favour of

mandatory sentencing and those who support discretion within the sentencing process
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(Roche, 1999; Braithwaite & Pettit, 1993; Australian Law Reform Commission (ALRC),
1997; Cowdery, 1999). This debate questions whether criminal offences should all carry
a mandatory sentence ensuring that all offenders are treated equally, or whether discretion
is required in each case, thus allowing consideration of both legal and in some cases
extra-legal factors (Roche, 1999; Braithwaite & Pettit, 1993; ALRC, 1997; Cowdery,

1999).

This debate raises questions regarding what legal and extra-legal factors are appropriate
to consider when sentencing an offender. It appears irrelevant that a defendant’s race or
attractiveness or alternatively the race or attractiveness of their victim should have any
bearing on the sentencing process as all people should be considered equal under the eyes
of the law and yet research has clearly demonstrated that these very factors can have a
significant influence on the sentencing process (Glaeser & Sacerdote, 2000; Fairchild &
Cowan, 1997; Parloff, 1997; Colfax, 2003; Mazzella & Feingold, 1994; Turner, 1996;
Wuensch, Campbell, Kesler, & Moore, 2002; Abwender & Hough, 2001; Wuensch &
Moore, 2004). Research and legal debate continue to strive to answer the question as to

where an appropriate level of discretion ends and prejudice begins.

The current research study seeks to explore whether characteristics related to victims and
participants including their age, and gender as well as other additional variables have an
impact on sentencing recommendations. The analysis included identification of potential
extra-legal variables that may impact upon social views of punishments. Continued

clarification is required regarding identification of which victim characteristics influence
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beliefs related to punishments and, more specifically, to sentencing recommendations,
while continuing to explore what participant factors (individual characteristics) may also
have an impact on sentencing recommendations. The identification and clarification of
the impact of victim and participant information on sentencing recommendations has
never been more necessary with the current debates regarding the use of VIS and the
proposal to involve juries in the sentencing process (NSW LRC, 2006; Sentencing in

Queensland Criminal Courts, 1997-1998; Ogilvie et al. 2000).

The current research study has sought to explore some of these issues in greater depth, by
looking at some of the extra-legal factors that may be present within society and that
potentially affect the sentencing process. In addition, it explores what people perceive as
being an appropriate punishment for an offence and whether social views of punishment
are consistent with those handed down by our judges. A number of areas must be
considered when exploring this topic. However, it must also be acknowledged that it
would be impossible to address all of the cultural, personal, social, economic and
decision-making interactions that may be occurring when a sentence is being determined.
The current research area has therefore been guided by previous research to focus on
examining the main issues of whether participants’ sentencing recommendations were
consistent with our legal guidelines, whether victim characteristics (age and gender) or
participant characteristics (age, gender, victim history) have a significant impact on
sentencing recommendations and also to explore whether a participants just world beliefs
(JWB) and locus of control beliefs (LOCB) provide any explanation as to why these

sentencing disparities may be occurring.
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It is important to note at this stage that sentencing recommendations and perceptions may
also be affected by the severity of the crime being examined. Previous research has
explored crime severity and sentencing, and has revealed that there is a significant
difference in sentencing with regard to the type of crime being examined (Bergeron &
McKelvie, 2004). Due to these findings, the current study will include a section that
compares participant sentencing recommendations for multiple crimes (based on
definitions) as well as specifically considering the crime of manslaughter within a crime

vignette, as utilised in previous research (Bergeron & McKelvie, 2004).

Rationale for the Current Research

With the continued rise in the number of offenders being imprisoned (Australian Bureau
of Statistics, 2005), it is important to explore the factors that relate to the sentencing of
these offenders. Although sentencing in Australian courts is at the discretion of the
presiding judge, it is valuable to conduct research that explores whether the general
population holds views on sentencing that are consistent with the legal system. Public
views on sentencing provide us with an indication of how society perceives both the
severity of offences and appropriateness of existing punishments (Indermaur, & Hough,
2002; Blumenthal, 2007; Walker & Hough, 1988; Walker, Collins & Wilson, 1987).
This research also comes at a time when NSW is examining a proposal to involve juries
in the sentencing process highlighting further the need to clarify extra-legal variables that

may impact upon this difficult decision (NSW LRC, 2006).
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Sentencing in Australian courts has many aims including acting as a general deterrent, an
individual deterrent, providing the incapacitation of offenders, providing a method for
retribution and restitution, enabling a means of catharsis for moral outrage, and as a
means for placing offenders in an institution aimed towards rehabilitation (Wrightsman et
al. 2002). These sentencing aims highlight the complexity of the sentencing process.
However the difficulties are compounded by the role played by the individuals involved
within this decision-making process. Those individuals (judges and jurors) are charged
with making a fundamental decision that significantly impacts upon a person’s fate. It is
vital that the decision about what sentence is appropriate is viewed as fair, not only in the
eyes of the victims, their families and the community, but also in the view of the

defendant (Davies & Cox, 1995).

If the legal system is viewed as unfair it will cease to full fill one of its key roles within
the social and legal system to identify and implement appropriate punishments for
offenders who fail to conform to the laws of the society. Indermaur and Hough (2002)
stated that the rule of law requires public consent for its effective operation because
without widespread belief in the fairness and effectiveness of the legal system it would
eventually cease to function. It is important to understand the sentencing process and its
aims in order to explore the impact of extra-legal variables. The goals associated with

sentencing will be the topic of further discussion in the following sections.
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The current study sought to determine whether providing minimal information about a
victim of a crime influenced the sentence that participants’ deem appropriate. Participant
views on sentencing provide guiding information about how the Australian population
will respond to judges’ sentencing recommendations and how the NSW proposal for the
public to hold a more influential role in the sentencing process may be affected by these
factors (NSW LRC, 2006). If there is a considerable and consistent contrast between the
sentences allowed within the legal system and the public’s perception of appropriate
punishment for offenders, then research of this nature may contribute in a meaningful
way to legislative change and may provide guiding information about the potential
ramifications of the proposed NSW changes regarding the jurors role in sentencing (NSW

LRC, 20006).

It is important to note that research relating to sentencing may further result in social
education with regard to the limits within which judges are required to function. One
goal of the current research is to compare the sentencing recommendations of the
participants to the sentences handed down within the Courts of Queensland. Currently in
Queensland judges have the independent role of determining the appropriate sentence for
an offender however, the proposal in NSW to develop a sentencing system in which
judges consult with juries about sentencing would be a novel change to established
practices (Johns, 2006; NSW LRC, 2006). This proposed change could have an impact
on sentencing outcomes if juror recommendations are unknowingly and unintentionally

influenced by extra-legal variables that judges have been trained to ignore (Johns, 2006).
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Therefore the current study seeks to examine more closely the potential impact of some

extra-legal variables on sentencing recommendations.

The main aim of the current study is to clarify whether an individual’s determination of
an appropriate sentence is affected by the characteristics of the victim and/or
characteristics within themselves. Two main factors are central to the ongoing debate: the
use of VIS (victim impact statements) within the sentencing process and the extent to
which extraneous variables impact upon determinations of guilt or innocence and also on
sentencing (Sentencing in Queensland Criminal Courts, 1997-1998; Fairchild & Cowan,
1997; Parloft, 1997; Colfax, 2003; Mazzella & Feingold, 1994; Turner, 1996; Wuensch
et al. 2002; Abwender & Hough, 2001; Wuensch & Moore, 2004; Glaeser & Sacerdote,
2000). Research in the area of victim characteristics and the impact on sentencing may
help to determine whether there is a different reaction by the public to crimes involving
children, the elderly and women and whether this identified reaction is reflective of
people seeking harsher punishments for offences against vulnerable groups or whether it
is related to perceptions of the victim and assumptions regarding the cause(s) for the

event.

Summary of Previous Research Utilised Within Project Design

Previous research has explored the impact of defendant and victim characteristics on the

sentencing process and has demonstrated that a number of factors related to defendants

and victims influence sentencing outcomes (Glaeser & Sacerdote, 2000; Turner, 1996;
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Turow, 2003; Colfax, 2003; Bergeron & McKelvie, 2004). Glaeser and Sacerdote (2000)
found when reviewing statistics from the American Bureau of Justice that victim
characteristics are an important determinant within the sentencing process even when the
victim is basically random such as in vehicular homicides. According to their evaluation
of the national data set victim race, age and criminal record were key determinants in
sentence length even when the victim was random (Glaeser & Sacerdote, 2000). They
specifically found that when the victim was a woman the sentences applied were 56
percent longer and when the victim was ‘African American’ the sentence were 53 percent

shorter (Glaeser & Sacerdote, 2000).

Turner (1996) also found that in America, defendants found guilty of killing victims of
Anglo-Saxon background received the death penalty in 11 % of cases, whereas
defendants found guilty of killing an African American victim received the death penalty
in only 1% of cases. Turow (2003) found that in America if a defendant is convicted of
the murder of an Anglo-Saxon victim the crime is three and a half times more likely to be
punished by death when compared to a defendant who has murdered an African
American victim. Colfax’s (2003) research was consistent with that of Turner (1996) and
Turow (2003) in demonstrating that in cases where victims are Anglo-Saxon, defendants
are three and a half times more likely to be sentenced to death than defendants in cases
involving a racial minority victim. This research is based on death penalty juries and
clearly demonstrates the impact of victim race on sentencing while more generally
indicating that extraneous variables can have a significant and biased impact upon

sentencing recommendations.
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The gender of a victim has also been explored by Turow (2003) who found that capital
punishment is imposed three and a half times more often when a victim is female. This
finding is consistent with the findings reported by Glaeser and Sacerdote (2000).
Bergeron and McKelvie (2004) extrapolated the ‘gender factor’ further with their
research indicating that a gender bias also occurs in sentencing with regard to the gender
of the juror. Gender appears to be an influential variable in sentencing recommendations
in the limited research conducted to date with female victims resulting in increased
sentence lengths and female defendants often receiving more lenient sentences (Turow,
2003; Bergeron & McKelvie, 2004; Glaeser & Sacerdote, 2000; Nagel & Weitzman,

1972; Ferraro, 1997; Poletti, 2000; Gallagher, 2006; Naylor, 1990).

The age factor has also been the subject of a restricted amount of research (Bergeron &
McKelvie, 2004; Champion, 1987; Wilbanks, 1988; Cutshall & Adams, 1983). Bergeron
and McKelvie (2004) explored the age of defendants and found that a disparity also exists
when judges are sentencing. Their research found that both younger people under the age
of 23 years and elderly offenders received more lenient sentences from judges (Bergeron
& McKelvie, 2004). The age and gender of victims and jurors does not appear to have
been considered consistently or comprehensively within research on sentencing
recommendations. Generally it appears that research has identified gender and age as
potential extraneous variables with regard to sentencing; however it is apparent that

further exploration relating to the age and gender of both victims and jurors (public) is



Pauline Finch: Factors Influencing Sentencing 28

required to determine whether they are indeed influential factors in the sentencing

process.

In addition to the aim of exploring the age and gender of victims and participants, the
current research further seeks to explore factors relating to how specific personal beliefs
about life and society held by participants may impact upon sentencing
recommendations. Specifically the research will look at Locus of Control Beliefs
(LOCB) and Just World Beliefs (JWB). Locus of control is a personality construct based
on Rotter’s (1954) social learning theory and refers to a person’s attributional tendency
regarding the cause or control of events and to the generalised expectancy that
reinforcements are under personal control (Spector, 1982; Phares, 1976). People who are
prototypical externals do not perceive a reliable contingency between their behaviours
and their outcomes (Rotter, 1966). These individuals generally believe that the rewards
and punishments they incur vary with capricious, unstable forces such as luck or with the
behaviours of powerful others (Estrada, 2006). People who are prototypical internals
perceive a reliable contingency between their behaviours and their outcomes. They
believe for the most part that the rewards and punishments they experience vary as a
function of their own actions (Estrada, 2006). Thus, people described as having an
external locus of control believe to a large extent that fate, luck, other people or social
structures determine reinforcements; individuals described as having an internal locus of
control believe that effort or ability determines reinforcements (Rotter, 1966; Leftcourt,

Miller, Ware, & Sherk, 1981).
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With regard to just world beliefs Lerner documented this effect in the 1960s and it has
since become a commonplace idea in social psychology (Lerner & Simmons, 1966).
Individuals like to believe that we live in a just, fair world and as a result of this belief we
feel that we live in a just, fair world (Lerner & Simmons, 1966). To defend this fragile
belief, we twist our perceptions of others and reinterpret past events (Lerner & Simmons,
1966). To believe in a fair world, we constantly delude ourselves because examples of
injustice parade daily in front of us (Lerner & Simmons, 1966). The just world effect
resides in us all, but is reportedly more pronounced in some. A belief in a just world is in
essence a belief that the world is a place where good people are rewarded and bad people
are punished (Rubin & Peplau, 1975). In reality the world seems far from just with the
nightly news revealing countless instances of innocent people suffering, fiendish people
revealing and more generally luck and fate playing unfortunate tricks within the lives of
ordinary people (Rubin & Peplau, 1975). This belief in a just world is viewed as existing
on an attitudinal continuum extending between the two extremes of total acceptance and
total rejection of the notion that the world is a just place (Rubin & Peplau, 1975).

Rubin and Peplau (1975) devised a scale for measuring this belief and their scale has

been incorporated into the current study.

Research has indicated that both LOCB and JWB relate to identification with victims, the
level of empathy and responsibility individuals direct towards victims or perpetrators, and
further indicated that these beliefs may influence sentencing recommendations (Turner,

1996; Schneider, 2004; Larson, 2004; Khan, 2002; Wenner & Cusimano, 2000). Wenner

and Cusimano (2000) have studied the impact of JWB on victim blaming. Their research
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indicated that jurors tend to blame a victim in order to avoid thinking that they may suffer

a similar fate (Wenner & Cusimano, 2000).

According to just world (JW) theory the concept of an innocent victim is not consistent
with a JWB (where people only get what they deserve) and that when individuals with a
strong JWB are confronted with an innocent victim they seek to maintain their pre-
existing beliefs (Lerner, 1980). One method they are able to utilise to sustain this belief
is to derogate the identified victim and blame them for the situation in which they have
found themselves (Brogdon, 2003; Sabini, 1995). The JWB concept suggests that if there
are no innocent victims then any individual who finds him or herself as a victim must
have contributed in some way to their situation. It then follows that if they contributed in
some way to their situation they can be assigned a level of blame. JWB can therefore be
related to how individuals view a victim and the level of blame they attribute to them

(Brogdon, 2003; Sabini, 1995).

The level of blame attributed is also said to be associated with an individuals’ LOCB and
whether they are more or less likely to blame internal or external causes for the situation
(Pervin & John, 1997). It was expected that this research would meaningfully contribute
to the field of study related to sentencing by expanding upon the present research, by
exploring social views of sentencing and specifically victim and participant

characteristics and their impact upon sentencing recommendations.
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The Legal System

The Australian legal system may be regarded as being based on two fundamental goals,
to enforce the law while maintaining social order and to protect people from injustice
(Bohm & Hayley, 2002). These primary goals have been codified in the form of two legal
theoretical models, the crime control model and the due process model (Perron, 2006).
The crime control model was developed by Herbert Packer in the 1960s and places an
emphasis upon the aggressive arrest, prosecution, and conviction of criminals (Perron,
2006). The due process model focuses on the protection of the rights of the innocent,
arguing that this is as important if not more important than the apprehension and

prosecution of offenders (Packer, 1968).

When reviewing these two core legal models it is evident that each represents one
extreme on the continuum of justice. Research indicates that legal representatives do not
appear to argue strongly for one model over another but rather attempt to use the
principles from both models to create a legal system that protects the rights of all while
also being efficient and reliable (Packer, 1968). The crime control model is argued to be
too harsh while also verging upon creating a police state, while the due process model is
criticised for being overly protective of the guilty at the expense of innocent law abiding
citizens (Packer, 1968). These models have been discussed in order to provide a basic

understanding of the legal models that underpin our current criminal justice system. It is
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impossible to effectively explore potential limitations within the system without

understanding the principles that underlie it.

Theories of Criminal Behaviour

“Theories of crime are as old as crime itself” (Wrightsman et al. 2002). There are
competing views regarding the causes for criminal or delinquent behaviours creating a
challenge with regard to formulating a single reason for its presence within society
(Kirchmeier, 2005). The research aims of this paper do not involve challenging criminal
theory, however it is important to have a basic understanding of the psychological,
sociological and criminological theories of criminal behaviour, in order to more fully
understand the differing perspectives available within society that influence the way we

each view criminal behaviour and the appropriateness of punishments.

Criminology Schools

There are three main schools of thought within the field of criminology, the classical,
positivist and chicago schools (Davies & Cox, 1995). This section provides a basic
overview of these schools and their historical base. The classic theories of criminology
hold, that criminal behaviour is a reflection of misguided choice (Davies & Cox, 1995;
Coser, 2003; Tierney, 1996; Wilson, 1983; Wilson & Hernstein, 1985). People make
pro-crime decisions when they believe that the gains from criminal behaviour outweigh
the potential consequences (Wrightsman et al. 2002; Coser, 2003; Tierney, 1996; Wilson,

1983; Wilson & Hernstein, 1985).
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The positivist theorists understand crime through scientific analysis of sociological,
biological, psychological and environmental factors (Davies & Cox, 1995; Coser, 2003;
Tierney, 1996; Wilson, 1983; Wilson & Hernstein, 1985). Positivist theory argues that
criminal behaviour is significantly affected by specific social and environmental
conditions, and that people are responsible for their own behaviours (Davies & Cox,
1995; Coser, 2003; Tierney, 1996; Wilson, 1983; Wilson & Hernstein, 1985). The
Chicago school purports that crime and delinquency are caused primarily by social
factors and that human nature is basically good but subject to vulnerability and inability
to resist temptation (Davies & Cox, 1995; Harris, 1980; Faris, 1967). An overview of
these schools and how they explain criminal behaviour has been provided in Table 1
(Coser, 2003; Tierney, 1996; Wilson, 1983; Wilson & Hernstein, 1985), to assist with

understanding.

Table 1

Overview of Criminology Schools

School Main Theory Information
Classical School e Criminal Behaviour is viewed as resulting from misguided choices
(Theories of Human e  Emphasis is placed on the role of free will and human rationality
Nature) e  Pro-crime decisions are believed to result when the potential rewards /

gains outweigh the potential costs
e Punishment is seen as a deterrent

Positivist School e The Positivist school emphasises how factors that they believed
(Theories of Human determined criminal behaviour are studied and applied.
Nature) e The scientific nature of criminal behaviour

Examples: - Phrenology, physical characteristics, somatotypes
(endomorphs, mesomorphs, ectomorphs), genetics (heredity),
intelligence, mental illness, attachment theory, and personality types.

e Explores biopsychosocial theories and the evidence they provide to
explain criminal behaviour.

Chicago School - e  Human behaviour is seen as the result of environmental social structures,
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(Ecological School) physical and environmental factors.

(Sociological Theories: e  The natural environment, which the community inhabits, is a major
Formative Sociology factor in shaping human behaviour.

1900-1950) ®  Social disorganisation theory refers to the consequences of the failure of

social institutions, organizations and relationships to encourage co-
operation between people.

¢  Breakdown of social control mechanisms (family, schools, relationships
etc.)

e  Strain theory — people unable to meet their aspirations by legal means so
they turn to illegal methods.

(Coser, 2003; Tierney, 1996; Wilson, 1983; Wilson & Hernstein, 1985)
Table 1 provides an overview of the criminology theories including the main features of

each of the theories.

Theories of Crime

This section seeks to review some of the basic theories of criminal behaviour in order to
provide some understanding of why crime is present within society and why research
within this area is important, while also providing some understanding of why
punishment has remained a consistent factor within the justice system. Theories of
criminal behaviour fall into a number of areas including sociological theories, biological

theories, and psychological theories of crime (Tierney, 1996).

The sociological explanations of crime hold as their key concept the notion that certain
groups of people suffer fundamental inequalities in opportunities to achieve the goals
valued by society such as wealth, success, education, and the acquisition of material
possessions (Cullen & Agnew, 1999; Cloward & Ohlin, 1960). Criminal behaviour is
believed to occur when people are unable to achieve these opportunities through legal
means so they resort to illegal ones (Cullen & Agnew, 1999; Cloward & Ohlin, 1960).

This theory fails to explain why some people who are faced with criminal opportunity or
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come from an impoverished background do not participate in offending behaviours

(Cullen & Agnew, 1999).

The biological theories of criminal behaviour aim to explore genetic vulnerabilities,
physiological excesses, or constitutional deficits that are believed to pre-dispose
individuals to committing criminal behaviours (Morley & Hall, 2003). Some examples
of these biological theories include those which argue that pre-dispositions or
vulnerabilities result in criminal behaviours as a function of these vulnerable individuals
being exposed to environmental and social interactions over extended periods (Morley &

Hall, 2003).

Another example of a biological area of criminal theory is the genetic theories, in which
criminals are thought to suffer from some hereditary trait that either of it self or in
combination with some environmental trigger increases a person’s risk of anti-social
behaviour (Morley & Hall, 2003). Initial research within this area focused on genealogy
or the study of families. This method was clearly limited as it is impacted by several
extraneous variables including psychological, social and environmental influences
(Wrightsman et al. 2002). A more effective method of studying genetic influences is
adoption studies. In one study by Cloninger, Sigvardsson, Bohman and von Knorring
(1982), it was found that men whose biological parents had a criminal record were four
times more likely to be criminals themselves than those adoptees who had no adoptive or
biological criminal background, and twice as likely to be criminal as adoptees whose

adoptive parents were criminal but whose biological parents were not. The largest
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adoption study of criminality was conducted by Mednick, Gabrielli and Hutchings,
(1984a - 1984b), and they found among other things that when the biological parents
were chronic offenders they were three times more likely to have sons who were criminal
than were biological parents with no convictions. This is clearly not a comprehensive
review of biological theories but simply provides examples of some of the research

within this area.

The bulk of biologically based research evidence suggests that genetic factors influence
criminal behaviour; however, the degree of influence is not yet clear (DiLalla &
Gottesman, 1991). The Human Genome Project, which aimed to map the genes of
human DNA, presented a new method of researching the impact of genes on criminal
behaviour. With this advancement also comes criticism and concern (Wrightsman et al.
2002). Critics question whether researchers should even be asking about genetics and
their influence on behaviour (Wrightsman et al. 2002). These concerns could be
considered well founded given historical evidence of abuse in relation to genetic findings

including sterilization, racial discrimination and genocide (Morley & Hall, 2003).

Another theoretical area is the psychological theories. There are four major
psychological theories of criminal behaviour that have within them a number of specific
crime theories. The major psychological theories of criminal behaviour include the
psychoanalytic theories, developmental theories, learning theories, and control theories
(Blackburn, 1993; Feldman, 1993; Hollin, 1989). The psychological theories have been

influenced by a number of fields including criminology, sociology and biology (Feldman,
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1993; Hollin, 1989). Psychological theories seek to explain criminal behaviour in terms
of personality characteristics that are attributable to criminal populations through their
history of learning activities and patterns of reinforcement (Toch, 1979; Cole & Cole,

1993; Kohlberg, 1976; Blackburn, 1993; Hollin, 1989).

Psychoanalytic theories of crime are based on Sigmund Freud’s (1856-1939) theories that
argue that we all have “natural drives and urges that are regressed in the unconscious”
(Freud, 1961). More specifically, the theory suggests that we all have criminal
tendencies and through the process of socialisation these tendencies are managed by the
development of inner controls (Farrington, 1994). Criminal behaviour is suggested to be
the result of poor socialization of children that creates personality disturbance and the
personality disturbance leads to anti-social impulses that are expressed either inwardly or
outwardly (Blackburn, 1993; Clinard & Quinney, 1986). For example, inward
expressions of these anti-social impulses include self-harm and outward expressions

include criminal behaviours (Freud, 1961).

Psychoanalytic theorists believe that crime results from a weak ego and superego that fail
to restrain the antisocial instincts of the id (Hollin, 1989; Feldman, 1993; Freud, 1961;
Blackburn, 1993; Rogers, 2001). Other psychoanalytic theorists have suggested that
criminal behaviour is a method for obtaining basic needs such as love, nurturing, and
attention (Andrews & Bonta, 2003). These psychoanalytic theories are not favoured in
modern criminology due to their tendency to get caught in tautological circles

(Blackburn, 1993; Hollin, 1989; Feldman, 1993).
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With regard to the developmental theories of criminality, there are many varied theories
of moral development (Kohlberg, 1976; Piaget, 1932-1965; Gilligan, 1982). They are
diverse in scope and perspective, but in all there are commonalities related to the
fundamental perspective that morality emerges as a dynamic process that begins with
egocentric impulses (actions without thought) and leads to egocentric interpretations
("that's not fair!"). Then comes the avoidance of punishment ("the gorilla did it") which
evolves from the child's core belief that "If I don't get caught, I didn't do wrong”
(Kohlberg, 1976; Piaget, 1932-1965; Gilligan, 1982). The evolutionary process continues
with the development of the ability to measure impulse against the perceptions of others
responses or expectations ("Mom will be mad") leading to the establishment of sets of
rules. These rules include self and other perspectives ("in that situation I thought it was
ok because he didn't get upset last time") (Kohlberg, 1976; Piaget, 1932-1965; Gilligan,
1982). Finally, an overall moral code emerges that allows the child/person to make

behavioural choices based on a balanced perception of self and other (Erikson, 1963).

Learning theories argue that criminal behaviours result from a complex process of
learning and reinforcement (Jeffery, 1965; Blackburn, 1993; Hollin, 1989; Eysenck,
1964). Social learning theory specifically focuses on behaviour being learned through
watching others, while learning theories in general draw upon Eysenck’s, Skinner’s and
Bandura’s theories on behaviour, conditioning, modelling, and aggression (Blackburn,
1993; Hollin, 1989; Bandura, 1973; Eysenck, 1964; Eysenck & Gudjonsson, 1989;

Sutherland, 1947; Akers, Krohn, Lanz-Kaduce & Radosevich, 1996; Burgers & Akers,
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1966). The learning of behaviours is argued to occur within three major contexts: within
the family, within a person’s subculture and within the broader social environment
(Ewen, 1980; Feldman, 1993; Hollin, 1989). With regard to how these behaviours are
learnt, control theorists assume people behave in an antisocial manner as a result of
failing to learn inner controls and external constraints for behaviour, while learning
theorists stress the acquisition of specific criminal behaviours through different forms of
learning (Blackburn, 1993; Gattiker & Kelley, 1977; Hollin, 1989; Feldman, 1993; Ewen,

1980; West, 1988; Kohlberg, 1976; Eysenck & Eysenck, 1977).

In criminology, social control theory proposes that, exploiting the process of socialization
and social learning builds self-control and reduces the inclination to indulge in behaviour
recognised as antisocial (Akers, 1990 - 1991; Evan, Cullen, Burton, Dunaway & Benson,
1997). At the base of control theories is the premise that within each of us is the potential
to engage in criminal activity (Blackburn, 1993). The focus within this set of theories is

not on why people commit crimes, but rather explores why the majority of the population

do not offend (Agnew, 1995; Hollin, 1989; West, 1988).

Conclusions and The Integrated Model

After reviewing these general theories of crime, it is clear that answers regarding the
causes of criminal behaviour continue to elude consensus. Wrightsman and colleagues
(2002) developed an integrated model of criminal behaviour in response to these

difficulties and in an attempt to identify the precipitating and perpetuating factors related



Pauline Finch: Factors Influencing Sentencing 40

to criminal behaviours (see Appendix J). This model focuses on offending and re-
offending and provides an elegant way of reconciling the multiple theories of criminal
behaviour. Rather than debating the advantages and disadvantages of each model this
model attempts to draw upon the strengths of each theory and combines them in a holistic
model (Wrightsman et al. 2002). The integrated model is divided into four sections 1)
distal antecedents, 2) early indicators, 3) developmental processes and 4) maintenance
variables (Wrightsman et al. 2002). The distal antecedents include biological precursors
(genetics, brain injury, etc.) (biological theories), psychological predispositions (reduced
1Q and empathy, impulsivity, etc.) (psychological and social theories), and environmental
factors (family history, inconsistent discipline, etc.) (learning and control theories)
(Wrightsman et al. 2002). It is proposed that a combination of these factors increases the

likelihood of an individual engaging in criminal behaviours (Wrightsman et al. 2002).

The early indicators are identified as the next phase in the process of criminal
development and suggest that features such as childhood precursors and being subjected
to crime and violence as a child contribute to the risk of becoming a future offender
(Wrightsman et al. 2002). Examples of early indicators include having a conduct
disorder, demonstrating oppositional behaviours and having poor emotional regulation
(Wrightsman et al. 2002). The third phase titled developmental processes has two
competing components, the intensification of criminal/violent behaviour as compared to
the intensification of pro-social/non-violent behaviours (Wrightsman et al. 2002). This
stage suggests that factors such as school failure, association with aggressive and deviant

peers and substance abuse can contribute to an increase in criminal behaviour, while



Pauline Finch: Factors Influencing Sentencing 41

factors such as school achievements, occupational success, and positive peers all
contribute to the development of pro-social behaviours and a reduction in the likelihood
of future offending (Wrightsman et al. 2002). Finally, the maintenance variables include
factors that maintain offending such as reinforcement, social labelling, and environmental
factors such as a criminal peer group (Wrightsman et al. 2002). The maintenance stage
also suggests that the continuation of pro-social behaviours including the development of
meaningful relationships can result in reducing or preventing offending (Wrightsman et

al. 2002).

A clear implication for this proposed integrated model is that the focus is on ways that
crime may be prevented rather than focusing of how to punish people once they have
offended (Wrightsman et al. 2002). Society defines what behaviours are unacceptable
and states that if these behaviours occur, then an individual must face the consequences
that have been previously defined as appropriate (Bartol, 1991, 2002). The consequence
related to a criminal act constitutes the final stage in the criminal process (Toch, 1979).
Although the causes for criminal behaviour may be difficult to understand and may vary
across cultures and theorists, one constant remains in that if you participate in offending
behaviour, your social group will apply a consequence for that behaviour that they feel is

appropriate given your crime, history and circumstances (Toch, 1979).

Theoretical perspectives on criminal behaviour may influence not only individual
sentences, but also the overall punitive system within a culture (Toch, 1979). In relation

to the current study the aim is not to understand why people offend but rather to explore
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factors that influence public beliefs regarding sentencing. Information regarding the
different theories of criminal behaviour has been included to demonstrate the diversity of
opinion even amongst academics in order to highlight that within the general public,
individuals’ understanding regarding of why people partake in criminal behaviour and
therefore what punishments are appropriate may generally vary as a function of their

beliefs regarding why people offend in the first place.

It is theorised that within the general population as within a jury population, there would
be a diverse array of beliefs regarding criminal behaviour and that for the present
purposes it is not important to understand how they view the criminal but rather how they

view the victim and how they assign punishments.

Sentencing in Australian Courts

The Sentencing Act 1991 accommodates both punitive and rehabilitative objectives
within one sentencing structure (Birgden, 2004). While the criminal justice system is
mostly aligned with punishment it also incorporates elements of prevention and
protection (Birgden, 2004). Miller (2004) states that there is a fine line between
treatment and punishment, and that in both the sentencing and rehabilitation of
defendants’ deprivation of liberty is justified in terms of protection of the community.
Consequences for criminal behaviour, whether they take the form of, community service,
fines, or imprisonment, are believed to serve several purposes. Seven major goals of our

justice system have been identified, 1) General deterrence:- discouraging others from
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committing crimes, 2) Individual deterrence:- discouraging the offender from committing
further crimes, 3) Incapacitation:- preventing the offender from committing further
crimes through imprisonment, 4) Retribution:- providing punishment that reflects the
seriousness of the offence, 5) Moral outrage:- showing societies disproval of the crime, 6)
Rehabilitation:- assisting the offender so that he or she won’t offend again, and 7)
Restitution:- providing compensation to the victim where possible (Robinson, 2001;
Paulin, Searle, & Knaggs, 2003). Our legal system is an important part of our social
structure and the justice system is our means of communicating that criminal behaviour

will not be tolerated (Robinson, 2001).

As stated by Wrightsman and colleagues, (2002)

“The sentencing of a convicted criminal lies at the very centre of society’s efforts
to ensure public order. Next to the determination of guilt or innocence, the
sentencing decision is probably the most important decision made about the

criminal defendant in the entire process” (p. 477).

With so much importance being placed on sentencing, the system should operate as
intended, with sentences handed down being fair. It could be argued the sentence should
“fit the crime’ with a mandatory sentence dependant only upon the type of crime
committed, while on the other hand some legislators argue that the sentence should not

only fit the crime but the criminal as well (Packer, 1968, Wrightsman et al. 2002). This
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issue becomes more complex when we consider that the crime label may be the same

across offences but the circumstances of the offence can vary considerably.

A question has been proposed regarding, “what is meant by sentencing fitting the
criminal as well as the crime” (Wrightsman et al. 2002)? Wrightsman and colleagues
(2002) highlight in their book that factors such as a defendant’s criminal history,
outcomes of previous sentencing (i.e.: probation), and level of remorse or empathy for the
victims of their crimes, may be considered when determining an appropriate sentence.
Whether these factors should be considered is an interesting question and one that
continues to be debated in the literature. Extraneous variables such as race, gender,
physical appearance, socio-economic status of offender and victim, and other victim
characteristics have also been identified as factors that influence the sentencing decision
(Glaeser & Sacerdote, 2000; Roche, 1999). There is no debate as to whether these factors

should be considered; the answer is simply that they should not.

Judges are the gatekeepers of the judicial system. It is usually into their hands that the
fate of the defendant falls. Judges are placed in a position of considerable power and
responsibility, with their ultimate role being to uphold the values of the society they
represent (Roche, 1999). Judges are, however, human and as humans they are susceptible
to bias and prejudice. When determining an appropriate punishment, it appears clear that
the sentence for an offence should reflect the severity of that offence, but it remains the
subject of a long standing debate as to what other factors should be taken into

consideration, and what factors are unintentionally considered.
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Mandatory Sentencing

The purposeful action of killing another is termed ‘murder’, while a death that results
from an accident is termed ‘manslaughter’ (Anderson, 1999). Within different cultures
and across time frames these serious offences have carried a diverse range of
consequences from the offender losing their own life, to receiving little to no penalty
(Anderson, 1999). Within the Australian legal system, murder previously carried a
penalty of death but the ‘death penalty’ was abolished in the 1960s, with the last hanging
occurring in Victoria with the death of Ronald Ryan in February 1967 (Anderson, 1999).
With the abolition of capital punishment came the introduction of the ‘life sentence’, a
term of imprisonment in which an offender serves the remainder of their existence in an
institution for incarceration (Anderson, 1999). This original concept of life in prison has
since evolved into a variable term of incarceration that is dependant upon the state or

territory in which the offence occurred (Anderson, 1999).

In the state of Queensland, the law currently states that the punishment for the crime of
murder is life in prison (Potas, 1998; Tay, Jonas, & Sidoti, 2000; Roche, 1999; Tonroy,
1996). A ‘life’ sentence in Queensland currently means that a prisoner is not eligible for
parole until they have served a minimum period of 15 years in prison (Potas, 1998; Tay et
al. 2000; Roche, 1999; Tonroy, 1996). Life imprisonment varies across Australian states
and territories from a sentence of undefined length, leaving the release of the offender in
the hands of a parole board, to a sentence of a maximum of 15 years without parole

(Anderson, 1999; Potas, 1998; Tay et al. 2000; Roche, 1999; Tonroy, 1996).
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A life sentence for murder in Queensland differs from the life sentences handed down for
other offences in that this sentence is ‘mandatory’; while for other offences this sentence
is considered a maximum sentence, which is reserved for only the most serious offences
within that crime category (Potas, 1998). Mandatory sentencing refers to the practice of
parliament setting a fixed penalty for the commission of a criminal offence (Roche,
1999). A mandatory sentence is one that is automatically assigned when an individual is
convicted of an offence (Potas, 1998). During the 18" and 19" centuries mandatory
sentencing was used for a wide range of offences (Roche, 1999). In the 19" century this
approach was largely abandoned in favour of parliament setting only a minimum
sentence and judges being allocated the responsibility for determining the specific

sentence length (Morgan, 1999).

There has been considerable debate regarding the appropriateness of mandatory
sentencing within Australian courts (Potas, 1998). Arguments in support of mandatory
sentencing suggest that it helps with crime prevention, provides consistency in
sentencing, and that it represents a response to widespread public concern about crime
and inconsistent punishments (Roche, 1999; Braithwaite & Pettit, 1993). The opposite
side of the argument those who advocate against mandatory sentencing, suggests that this
form of sentencing does not allow for individual crime variables to be taken into
consideration, that is, it does little by way of preventing crime, results in additional costs
within an already expensive legal system, and goes against the principle of

proportionality, which requires that the penalty imposed be proportional to the offence
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committed (Roche, 1999; Australian Law Reform Commission (ALRC), 1997 - 2006;

Cowdery, 1999).

Mandatory sentencing as a method for preventing crime has resulted in contradictory
research results. For example research by Tonry (1996) concluded that mandatory
penalties prevent little or no crime, while McDowall, Loftin and Wiersema, (1992) found
that mandatory sentencing caused a reduction in gun homicides. A further argument
relating to crime prevention and mandatory sentencing is that it helps to prevent repeat
offending through incarceration (Vitiello, 1997; Sherman, Gottfedson, MacKenzie, Eck,
Reuter, & Bushway, 1998; Roche, 1999). This argument is not supported by Tonry
(1996), who stated that in cases where the mandatory sentence is imposed after the third
offence, the offenders may be at the end of their offending and therefore the longer
punishment does not necessarily result in a large reduction in offending. With regard to
the argument that mandatory sentencing provides consistency in sentencing, research has
indicated that mandatory sentencing regulations are biased against the poor and
marginalised groups, as these groups are more likely to offend and re-offend (Roche,

1999; Davis, 2001).

Currently the mandatory sentence for murder remains a significant component of the
Australian legal system (Potas, 1998; Roche, 1999). Across Australia until recently
murder carried a mandatory life sentence in all states except the Australian Capital
Territory. In recent times NSW and Victoria have made amendments to their sentencing

guidelines that allow for more discretion to be used by judges (Potas, 1998). With regard
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to the targeted crime of manslaughter, ‘life’ (15 years) is considered the maximum
penalty in Queensland courts (Potas, 1998; Roche, 1999). The current study will
compare the sentences assigned by participants to this maximum of 15 years to determine
whether consistency is found between the sentencing constraints of the courts and social

attitudes.

A further concern being expressed with regard to sentencing in Australia is the disparity
that exists between public views of appropriate sentences and the sentences allocated
within the courts. The current proposal in NSW’s to give jurors a more influential role in
guiding sentencing decisions is viewed as an attempt to counteract this perceived
disparity (NSW LRC, 2006). In response to these concerns regarding public opinion and
sentencing, the Criminology Institute conducted a survey with findings suggesting wide
spread differences in public opinion regarding sentencing and no single public view
(Walker, Collins, & Wilson, 1987). Additional research by Indermaur and Hough (2002)
and Indermaur (1994) also explored the impact of public perceptions on sentencing.
Some of the issues identified within these research studies were the variations in attitudes
towards the seriousness of crimes, the culpability of offenders and the punitiveness of the
sentence (Walker et al. 1987; Indermaur & Hough, 2002; Indermaur, 1994). A tendency
has been found within respondents to punish violent offenders through imprisonment and
property offenders by means of non-custodial penalties such as fines and good behaviour
bonds, which is consistent with our legal system (Walker et al. 1987). The results
indicated that individuals who are less educated, of lower SES, from rural area, males and

persons over 60 were the more punitive groups (Walker et al. 1987). Overall the results
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indicated that there is a great diversity in opinions regarding appropriate sentencing,
which Walker and colleagues (1987) argue indicates an unexpected sophistication in
public attitudes towards crime and punishment, with the public acknowledging the

complexity of the sentencing process.

This diversity in public attitudes has met with alternative arguments as well with
researchers suggesting that the public is confused and is being deceived about how much
time offenders actually serve in prison, and that through the media the public are
developing a greater fear of crime (Mauer, 1996). Mauer and others have argued that the
general public is unaware of the intricacies of the sentencing process and does not
understand the role of parole as an incentive for good behaviour (Mauer, 1996; Roberts,
1992; Smith, 1984). The media is argued to generally provide insufficient information on
which the public is able to make a reasoned evaluation of the events, resulting in opinions
that are being formed without any substantive knowledge of the criminal events or
associated issues which also results in difficulties accepting the sentences allocated by

judges (Broadhurst & Indermaur, 1982).

Victim Impact Statements

Sentencing offenders is a complex process and one that requires a judge to consider not
only the offence that has been committed but also the consequences of that offence on the
victim, their family and the wider community (NSW LRC, 2006). Mandatory sentencing

removes any opportunity for consideration of factors such as the impact of the crime on
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the victim and their family, in favour of a set sentence for specific offences (Ashworth,
1993). If extra-legal variables are to be considered within a flexible sentencing system it
raises questions regarding whether the impact of the crime on the victim should be
considered within the sentencing process, how much weight should be allocated to the
impact the offence had on the victim and their family and how this information in turn
relates to the length of sentence that is appropriate for the offender (Roche, 1999;

Sentencing in Queensland Criminal Courts, 1997-1998).

Victim participation in the criminal justice system has been the subject of considerable
discussion and debate. One factor has been that, crime victims have often felt abandoned
by the very agencies from which they expect support, compassion and assistance
(Dugger, 1996; Finn-DeLuca, 1994; Daubney, 1988). Previously victims of crime were
considered by some to be the ‘forgotten person’ within the legal system (Walker et al.
1987). VIS have been used as a method for including victims and their families in the
legal process, while at the same time providing judges with information about the impact
of the offence on these parties (Sentencing in Queensland Criminal Courts, 1997-1998).
The state of South Australia enacted law in 1988 specifically providing for VIS in the
sentencing process, and other states have followed with legislation that either provides
specifically or generally for the tendering of VIS on sentencing (Sentencing in

Queensland Criminal Courts, 1997-1998).

A VIS is a written statement by a primary victim or family member of a victim of a crime

(Sentencing in Queensland Criminal Courts, 1997-1998). The statement relates to the
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personal harm suffered as a direct result of an offence (Sentencing in Queensland
Criminal Courts, 1997-1998; Roche, 1999; Walker et al. 1987). All information included
in a VIS must be proven beyond a reasonable doubt (The Queen Vs Phillip John
Morrison: Davis, 2001). Completion of a VIS is voluntary and the courts will only
consider the statement in connection with the determination of the sentence length to be
imposed when it considers that it is appropriate to do so (Sentencing in Queensland
Criminal Courts, 1997-1998). These VIS are one attempt to meet the needs and interests
of crime victims and the community by ensuring that the victims are not forgotten within

the sentencing process (Erez, 1991; Erez & Tonttodonato, 1990 - 1992).

Controversy surrounds the appropriateness of VIS within the criminal justice system as it
can be seen as yet another extra-legal variable that can fairly or unfairly influence the
sentencing process (Ogilvie et al. 2000). Proponents of the use of VIS argue that they
help prosecutors and judges experience the real victim of crime and often result in
sentences that better reflect the harm caused to the victim (Ogilvie et al. 2000). A survey
of judges’ responses to VIS found that four fifths of the judges surveyed felt that the VIS
had some effect on sentencing, and that they found it most useful in helping understand
the level of financial loss, physical harm and the psychological effects of the crime
(Hillenbrand & Smith, 1989; Ashworth, 1993). Additional arguments in favour of the
use of VIS include the suggestion that victims benefit from the process with Hinton
(1995) and Wells (1991) suggesting that completing a VIS is therapeutic for victims.
Finn-DeLuca (1994) further suggested that victim attendance at court improves victims’

evaluation of sentencing decisions.
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Opponents of VIS suggest an alternative view that the use of victim impact statements
makes sentencing an arbitrary process, shifting the focus from the offenders to the victim
(Ogilvie et al. 2000). It is further suggested within the literature that a VIS creates
different ‘victim class levels’ that result in harsher penalties being applied to offenders
when the victim of a crime holds certain favourable characteristics, such as being upper
class or white as examples (Glaeser & Sacerdote, 2000; Ogilvie et al. 2000; Abramovsky,
1992; Dugger, 1996; McCarthy, 1994; Mulholland, 1995; Vital, 1994). Anderson (1999)
presents a strong argument opposing the use of VIS, suggesting that allowing victims a
say in punishment of offenders damages our already tattered criminal justice system, by
institutionalising revenge and as a result we have been guaranteed more anomalies and
serious violations of human rights. A summary of some of the arguments for and against

the use of VIS has been included in Table 2 taken directly from Erez (1991).

Table 2

Arguments Surrounding the Use of Victim Impact Statements

Arguments For Victim Impact Statements Arguments Against Victim Impact
Statements
Increased accuracy in sentencing Victim input may undermine the court’s

insulation from unacceptable public
pressure (Rubel, 1986)

Information is provided to the courts Victim impact statement result in
regarding the harm suffered by the victim sentencing disparity between cases with
and their family and without victim impact statements
Victim’s or their family are given the Sentencing disparity is dependant upon the
opportunity to speak resiliency, vindictiveness or other

personality attributes of the victim
(Grabosky, 1987)
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If there is no victim involvement, this may  The victim impact statement is argued to
foster greater feelings of helplessness and  add very little information that is not

lack of control already available.
The information provided and the process ~ The victim impact statement is argued to
of hearing from a victim may assist with increase expectations of victims that cannot

the rehabilitation of the offender by forcing be met.
them to confront the reality of the harm
caused to the victim

Participation in completion of a victim The process of completing a victim impact
impact statement is argued to result in statement may aggravate the victim’s
increased satisfaction with the court psychological distress as they relive the
outcome. crime experience.

It was reported that victims were willing to  Victims may not want the offender to be
provide information to the courts at the fully aware of the pain they have caused.

expense of re-living the crime.

(Erez, 1991)
Table 2 provides an overview of arguments both for and against victim impact statements

as taken from Erez (1991).

Research findings reflect a mixture of results regarding the outcomes of VIS on
sentencing and also on how the victim experiences the legal process (Erez, 1991). In
addition to VIS having a potential impact on the sentencing outcome, it has also been
suggested that VIS have a tendency to raise victims’ expectations about their ability to
influence sentencing, and these expectations may not be met (Erez & Tonttodonato, 1990
- 1992). Also it has been found that because of these and other variables, VIS may
actually negatively affect some victim’s satisfaction with the justice process (Erez &

Tonttodonato, 1990 - 1992).

A VIS gives victims or their families the opportunity to tell the court directly about the
harm done by the criminal offence, to request restitution and to express their concerns

regarding the release of the offender (Daubney, 1988). These statements could be viewed
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as a sensible and useful way of ensuring that prosecutors and judges have all of the
relevant information available to them at the time of sentencing, however it has also been
argued that these statements may do little to further the traditional goals of sentencing
including deterrence, incapacitation, rehabilitation and retribution as this information is
specific to the crime and not transferable to other offenders (Dugger, 1996; Black, 2003).
It is possible that information about how the crime affected the victim could be used
within the rehabilitation program for the offender with respect to understanding the
impact of their offending behaviour and also in developing empathy for victims (NSW

LRC, 2006).

Research regarding the relationship between VIS, sentencing outcomes and victim
satisfaction continues to elicit debate and with the implementation of VIS occurring in
what could only be termed a haphazard fashion, this is not surprising (Thomas, 1999).
Despite the unclear results regarding the overall impact of the VIS and any clear
legislation, the VIS has been apart of the sentencing process in Queensland since at least
1996 (Thomas, 1999). VIS has not been included as an extra-legal variable within the
current research, however VIS is one example of how victim information can enter into

the legal process.

Jurors Role in Sentencing: Proposed Changes in NSW

As previously identified, one of the many concerns regarding sentencing is the argument

that the public perceives penalties as being too lenient and out of step with community
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values and expectations, leading to an apparent decline in acceptance of and confidence
in the fairness of sentencing decisions made by judges (NSW LRC, 2006). The
traditional role of jurors in the legal system is to make a determination regarding the guilt
or innocence of the defendant, while also being given the opportunity to recommend
mercy, recommend a verdict on alternative charges and to deliver a special verdict by
which they answer specific questions of fact (NSW LRC, 2006). His Honour James
Spigelman, AC, Chief Justice of the Supreme Court of NSW has suggested a new role for
jurors (Gibbs, 2005). The new role proposes a consultation process between judges and
jurors with regard to sentencing of offenders (Gibbs, 2005). The aim of this new
consultation process, as stated by Spigelman (2005), is to improve both the jury decision-
making process and the judicial sentencing process as well as to enhance public
confidence in the administration of criminal justice (Gibbs, 2005). It is argued that the
high level of the dissatisfaction associated with public views on sentencing is a result of

the perceived leniency of sentences (Sweetman, 2006).

This perception of leniency is argued to result from two key factors: firstly, an
overestimation of the incidence of violent crime and secondly, the underestimation of the
severity of the current sentencing practices (Indermaur & Hough, 2002; Paulin, Searle, &
Knaggs, 2003; Hough & Roberts, 1998; NSW LRC, 2006). These public perceptions are
reported to be highly dependant upon the amount of information the public receives about
the case in question and also about the legal process in general (Hough & Roberts, 1998;
Doble & Klein, 1989; Doob & Roberts, 1983; NSW LRC, 2006). The public perception

that sentencing is too lenient has been found to be the result of media portrayal rather
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then a reflection of the reality of sentencing (Indermaur & Hough, 2002; Kennamar,
1992; Roberts & Doob, 1990; Roberts & Stalans, 1997; Lyengar, 1991; Surette, 1998;
Oliver & Armstrong, 1998; NSW LRC, 2006). The media is reported to be selective with
regard to what cases and what sentencing outcomes are reported, which results in the
public building an opinion based on minimal and often biased information (Indermaur &
Hough, 2002; Kennamar, 1992; Roberts & Doob, 1990; Roberts & Stalans, 1997,
Lyengar, 1991; Surette, 1998; Oliver & Armstrong, 1998; NSW LRC, 2006). The initial
concern therefore is whether any changes to the system are required, if public perceptions
are an inaccurate reflection of the reality of sentencing, then it is these perceptions that
need addressing rather than the system itself (NSW LRC, 2006). This is not the
contention of his His Honour Spigelman, who argues that to enhance public confidence in

sentencing jurors should be involved in the sentencing process (Spigelman, 2005).

Spigelman’s (2005) proposed system does not contend that jurors should actually
determine the sentence but rather he proposes a system where judges consult with juries
about sentencing recommendations. It is suggested that actively involving the jurors in
the sentencing process will assist jurors in understanding why the final sentence was
reached and therefore increase public confidence in the sentencing process (Spigelman,
2005). Public opinion is considered of the highest importance as it has been viewed as a
powerful tool in influencing reforms and the decisions of policy makers (Blumenthal,
2007; NSW LRC, 2006). Further arguments in support of the new, more active role for
jurors is that their involvement in sentencing will generally assist judges who are

responsible for an independent sentencing decision by providing additional perspectives
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and being able to clarify the factors that jurors considered important and influential when
determining their verdict (Spigelman, 2005; NSW LRC, 2006). These discussions
between judge and jury are proposed to occur during in camera consultation, which
would be protected by secrecy provisions, and in which the judge discusses relevant
issues with the jury after evidence and submissions on sentencing and prior to

determination of sentence (Johns, 2006).

A number of concerns have been voiced regarding this proposed change, including the
simplistic arguments that jurors are not legal experts and that this new system may lead to
a form of mob sentencing (Sweetman, 2006; Pelly, 2005a - 2005b) to the more complex
arguments surrounding the impact on jurors and public opinion (Gibbs, 2005; NSW LRC,
2006). A primary argument against the new proposal is that judges are already
specifically educated and trained in the area of sentencing and they make their decisions
based on complex legal principles (NSW LRC, 2006). As a result, it has been suggested
that involving jurors would simply further complicate an already difficult decision-
making process (Sweetman, 2006). Within the process of sentencing, judges already have
to consider multiple factors, including the nature of the offence, the maximum penalty
allowable, the previous sentences allocated for similar offences, the offenders criminal
history, aggravating and mitigating factors, VIS and the purpose of the penalty including
punishment, crime prevention (deterrence), community protection, rehabilitation,
accountability and recognition of harm done (NSW LRC, 2006). As has already been
stated, researchers suggest that involving jurors in this process simply provides an

additional complication with little to no advantage (NSW LRC, 2006).
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Further arguments against this proposal suggest that it may negatively impact on the
jurors experience as a part of the legal process (Gibbs, 2005). It has been suggested by
Gibbs (2005) that this proposed role would result in too heavy a burden being placed on
jurors and that not all jurors would elect to be involved at this level. The role of jurors in
determining guilt is already seen as stressful enough and it is therefore argued that
involving jurors beyond their present role would only add additional stress to their duties,
while also potentially distracting them from their primary role of verdict determination
(McGrath & Ryan, 2004; Gibbs, 2005; NSW LRC, 2006). It has been further suggested
that jurors may be more susceptible to the transient pressures of the public and the
unpopularity of the sentencing outcome, which may in turn negatively influence the

sentencing recommendations they put forward (NSW LRC, 2006).

Generally public opinion is viewed as malleable and in a public attitudes survey it has
been found that not only is it vulnerable to change but it is also not consistent across
social groups with the elderly, males and those less educated being found to be more
punitive than other social groups (Herbst, 1998; Beckett & Sasson, 2000; Indermaur,
2006; NSW LRC, 2006). With the high level of importance being placed on public
opinion and with public opinion being so variable, it appears that it would be very
difficult to foresee the long-term impact of such a fundamental change in sentencing
procedures. Some legal representatives and researchers have suggested that one potential
outcome is not increased public understanding and support for sentencing as suggested by

Spigelman (2005), but rather an increase in uncertainty and anxiety (NSW LRC, 2006).
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This perceived negative outcome has been suggested on the theory that public opinion
would continue to falter as there would be no dramatic increase in sentencing severity
and the perception of excessive leniency would therefore remain, which in turn would
unintentionally further erode public confidence in the jury system (NSW LRC, 2006).
Two final arguments against this new proposed role for jurors are that jurors may take
into account irrelevant or unrealistic information when expressing their opinions and that
this information or possible bias is not helpful to judges, and also that the entire process

would create additional delays and expense to achieve minimal gains (NSW LRC, 2006).

It is clear from the current research (which is understandably restricted at this stage) that
this proposal could result in both positive and/or negative changes within the sentencing
process, either increasing public understanding and acceptance of punishments due to
their more active role and increased influence over the final sentencing decision, or
alternatively it could result in increased juror stress, further considerations for judges that
may not be significantly beneficial within the decision-making process and it may also
potentially result in continued or increased public dissatisfaction with regard to
sentencing of offenders (Gibbs, 2005; NSW LRC, 2006; Pelly, 2005a - 2005b). This
research and the proposed change to the sentencing process is of considerable importance
to the current research, as it highlights the magnitude and diversity of public opinion and
the influence that these opinions can have on policy, while also highlighting the
differences between social groups with regard to sentencing. It also raises the question of
how far public views on sentencing actually are from the average current sentencing

outcomes. The results from the current study will positively contribute to this area of
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current debate by providing some indications regarding public perceptions for one region
of the Queensland population and indications regarding the impact of some extra-legal

variables on potential juror views on sentencing.
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Chapter 2:- Public Perceptions of Sentencing and Criminal Behaviour

Public Perceptions and Criminal Behaviour

Social cognitive research has suggested that cultural, motivational, personal, situational
and affective influences may each play a role in the shaping of individuals perceptions of
social events, as well as in the attributions and inferences made about events
(Blumenthal, 2007). The criminal justice system is dependant upon public confidence in
their effective operation (Indermaur & Hough, 2002). Without widespread belief in the
fairness and effectiveness of the legal system it is argued that it would eventually cease to
function (Indermaur & Hough, 2002). The rule of law requires public consent and in this
respect the criminal justice system occupies a unique place in the public sector and public
attitudes towards it demand a special response (Indermaur & Hough, 2002). Influencing
public opinion on punishment requires first and foremost a good understanding of the
nature of public opinion and in particular those forces that can influence that opinion

(Indermaur & Hough, 2002).

Some difficulties have been identified regarding public opinion of punishment including,
the general public being poorly informed about crime and justice, misunderstanding the
nature of crime and punishment, overestimating the utility of punishment and the value of
imprisonment and underestimating the value of alternative responses to crime (Indermaur
& Hough, 2002). Public attitudes to punishment are clearly influenced by a range of

factors some of which are fairly specific and have a direct impact while others achieve
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their impact indirectly (Herbst, 1998; Beckett & Sasson, 2000). Some of the sources
identified that influence public views include direct experience, mass media effects,

victim blaming and jury service (MacCoun, 2001).

Kennamar (1992) developed a model that attempts to clarify how media influences public
opinion and public policy. Within this model the media occupies the heart of the
interaction between three forces 1) policy makers 2) special interest groups and 3) the
public (Kennamar, 1992). The media acts as the conduit for expression and conveying of
the positions of these parties (Kennamar, 1992). It has been argued that the media can
distort public opinion (Roberts & Doob, 1990; Lyengar, 1991; Roberts & Stalans, 1997;
Surette, 1998; Oliver & Armstrong, 1998). Although many assume that media coverage
and political action are driven by public opinion, closer analysis shows that public
opinion is just as likely to reflect media depictions which, to a varying extent depends on

initiatives by political and special interest groups (Indermaur & Hough, 2002).

Research indicates that the majority of public knowledge about crime and justice is
derived from the media (Dowler, 2003; Roberts & Doob, 1990; Surette, 1998). More
specifically it was found that the content of media presentations was critical in the
relationships between public attitudes and media information (Dowler, 2003; Roberts &
Doob, 1990; Surette, 1998). Research by Heath and Gilbert (1996) found that when large
amounts of local crime news is presented, public fear increases while the presentation of
non-local crime has been found to have the opposite effect of making local viewers feel

safe in comparison to other areas. In addition to this finding research has also indicated



Pauline Finch: Factors Influencing Sentencing 63

that presentations of crime news increases public pressure for more effective policing and
more punitive responses to crime (Brillon, 1987; Sheley & Ashkins, 1981; Liska &
Baccaglini, 1990; Garofalo, 1981). Kennamar’s (1992) model may overstate the power
of the media but does highlight how public opinion can influence policy, which in turn
highlights the need for research into public opinions and attitudes in order to obtain an

accurate reflection of their relationship.

Study into public perceptions provides valuable information regarding the thinking of
individuals and this knowledge can then be applied within the judicial and legislative
arena (Blumenthal, 2007). Identifying the basic sorts of judgements that individuals
make in evaluating crimes consciously or not, can help guide substantive policy, can help
the legal system educate citizens about the substantive law and can help educate the legal
and political systems as well (Blumenthal, 2007). Additionally research on public
perceptions can also be used in developing criminal justice polices such as allocation of

police resources or the structuring of sentencing guidelines (Blumenthal, 2007).

Previous Research on Sentencing and Public Opinions

Behaviours are made criminal in large part because of public perception that they are
morally wrong, that is a criminal offence is defined primarily by its inherent lack of
morality (Stalans & Diamond, 1989). The criminal law is the codification of the outrage
felt by people when the actions of deviants violate the commonly held moral principles

(Walker & Hough, 1988). Sentencing is the general term used to describe the
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punishments handed down to persons who behave in a way that violates the criminal laws
of a society. Public perceptions regarding appropriate sentencing practices has been a
topic of interest for a number of researchers (Doob & Roberts, 1987; Walker & Hough,
1988, Roberts, 1992; Indermaur & Hough, 2002). Unfortunately exploring public views
on sentencing is not as easy as simply asking the question is sentencing too harsh, too
lenient or about right, because previous research has found that when asked this form of
question the majority of participants state that sentences are ‘not harsh enough’ (Walker
& Hough, 1988; Roberts, 1992). Researchers argue that this occurs not because it is an
accurate reflection of public opinion but because the question is an over simplification of

public attitudes to sentencing (Walker & Hough, 1988; Roberts, 1992).

Researchers have found that a preferable method for assessing public views on
appropriate sentencing is to utilise specific crimes and crime scenarios (Stalans &
Diamond, 1989; Walker & Hough, 1988; Roberts & Stalans, 1997; Walker, Collins &
Wilson, 1987). When the public is asked about appropriate punishments for individual
crimes many people’s preferences were found to reflect the range of sentences actually
imposed by the courts (Doob & Roberts, 1983). The amount of information about a case
was found to be critical in determining public reactions (Doob & Roberts, 1983). Doble
and Klein (1989) explored this very issue comparing participants sentencing
recommendations when being given no sentencing information as compared to a list of
sentencing options. They found that when participants were given information regarding
sentencing options they were less likely to advocate for imprisonment (Doble & Klein,

1989). In general the more information the public were given the less punitive they



Pauline Finch: Factors Influencing Sentencing 65

became (Doble & Klein, 1989). Roberts and Doob (1989) found within their study that
there was no significant difference between the courts and the public with regard to
incarceration rates. Which is consistent with Roberts and Stalans (1997) claim that the
public is not nearly as punitive as sentencers, politicians and public officials assume they

are.

A British survey conducted by Hough and Roberts (1998) found that public views on
crime and sentencing were flawed. They specifically found that the public mistakenly
believed that crime was increasing, they overestimated the proportion of the population
with a criminal record involving violence, they were generally unaware of the upward
trend in the use of imprisonment as a form of punishment, they were generally ignorant
of the sentencing alternatives available to the courts and they underestimated the courts
use of imprisonment for three specific crimes, rape, mugging and burglary (Hough &
Roberts, 1998). In addition to these specific findings Hough and Roberts (1998) research
also found that four fifths of their participants thought sentencing is ‘too lenient’” and over
half felt it was ‘much too lenient’. Hough and Roberts (1998) argue that much of public
dissatisfaction is grounded in ignorance of current practices and of crime trends and that
the most dissatisfied people are also the most likely to overestimate the growth in crime,

the degree to which crime is violent and underestimate the courts use of imprisonment.

Systematic reviews of public opinion regarding crime and justice are seen as an important
corrective to the current communication failure between the criminal justice system and

the public (Flanagan & Longmire, 1996). The current study seeks to contribute to the
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discussion over the extent to which substantive law should match or reflect lay
institutions (Blumenthal, 2007). Public attitude is highly variable, quickly changing and
largely dependent on the context and questions asked (Indermaur, 2006). Measures of
attitude are said to reflect more about an individuals emotions and values and less about
their knowledge or considered thought about a particular topic (Indermaur, 2006). When
given sufficient information and asked what to do in a certain scenario the public have
been found to respond in a more sober fashion (Indermaur, 2006). Public knowledge on
sentencing will help ensure an ongoing process of collaboration and contribution to
public policy (Beckett, 1997). With researchers continuing to question the level of public
punitiveness the current study will aim to add to this debate utilising the recommended
model of using a specific crime within a crime scenario to elicit public perceptions

regarding sentencing.
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Chapter 3: - Previous Research Regarding Sentencing and Extra-Legal Variables

Women, Sentencing and Gender Bias

When discussing sentencing previously, it was noted that the severity of a crime
influences the sentencing process. However, a question remains as to what other factors
should be taken into consideration when sentencing is left to judges’ discretion. Do
factors such as gender, previous criminal history, victim characteristics, and other factors
including race, social status, attractiveness and age influence sentencing decisions?
Research conducted in the United Kingdom found that men, older people, citizens with
lower educational attainment and readers of tabloid newspapers seem to hold
significantly more punitive views (Flanagan & Longmire, 1996). This research
highlighted the impact extra-legal variables can have on public views regarding
sentencing. Flanagan and Longmire (1996) found that gender is a potential extra-legal

variable that influences how the public perceive sentencing recommendations.

The argument that gender is an extra-legal variable that influences the sentencing process
appears to be well founded. Nagel and Weitzman (1972) reported a gender bias when
they compared sentences for women and men for the crimes of grand larceny and
burglary, with the sentences found to be more lenient for women. This research does not
stand-alone; a survey conducted in Los Angeles found that for 10,500 offenders, male
judges handed down more lenient punishments to women than to men (Wrightsman et al.

2002). In other research, Ferraro (1997) reviewed studies on women in prisons and found
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that gender had a significant impact with regard to crime and punishment. In Ferraro’s
(1997) review of a study by Daly (in which the sentences of convicted felons were
compared on the basis of gender), it was found that the research generally indicated that

women receive more lenient sentences than men for crimes of equivalent severity.

Research within Australia and based upon Australian statistics has also revealed a gender
disparity within the Australian legal system relating to punishments imposed (Australian
Bureau of Statistics, 2005). Farrington and Morris (1983) conducted research in
Australia comparing court allocated sentences based on gender across similar offences
and found that females tend to receive shorter sentences than males. They also found that
female offenders are more likely to be first time offenders, commit less serious offences
and that female offenders’ used less violence within their crimes (Farrington & Morris,

1983).

The research suggesting a gender disparity in sentencing is further supported by findings
that generally female offenders are less likely to receive a prison sentence, while also
being less likely to have prior convictions (Gallagher, 2006). Additional research
specifically relating to the length of prison term allocated has found that males are twice
as likely as females to be given a full prison term (Poletti, 2000). The main arguments
presented for this particular disparity of men being given lengthier sentences were that
men tend to commit more serious offences and have more extensive criminal histories
(Poletti, 2000). This argument that sentencing differences are a function in part of

previous offending history has been supported by research on NSW female offenders,
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which has found that 53.9 percent of females involved in the legal system had no prior

record compared to 38.2 percent of males (Poletti, 2000).

Another area of gender-based disparity in sentencing has been revealed with regard to
allocation of fines as a punishment (Naylor, 1990). Naylor (1990) found that women are
generally fined less than men for the same offence. This finding was reported to be the
result of a “generalised assumption regarding women’s financial situation and capacity to
pay a fine” (Naylor, 1990). Fox and Freiberg (1985) stated that although gender is not
officially considered as a factor in the sentencing process, sentencing trends in Victoria
indicated a clear bias in favour of women and that this trend was well entrenched. Fox
and Freiberg (1985) explored reasons for the apparent gender bias and developed a list of
some of the influential factors related to the sentencing of women. This list included a
general expression of compassion for female offenders, public opinion regarding mercy
for female offenders, lower recidivism rates, differences in the prevalence of crime
between the sexes (meaning that deterrence is not as necessary for the female population)
and finally the consideration of child care responsibilities (Fox & Freiberg, 1985). This
research is consistent with Wilker’s (1987) findings of what she reported to be
“overwhelming evidence that gender based myths, biases and stereotypes are embedded
in the attitudes and behaviours of some of those who serve as judges as well as in the law

itself” (p.22).

A study by Fisher (1997) explored the effects of demographic variables of jurors and

found that more females than males voted guilty in simulated rape cases. It was
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hypothesised from this finding that the number of guilty verdicts would increase as a
function of the number of women on the jury, at least once women were a majority
(Fisher, 1997). The results found, however, that guilty verdicts did not increase
significantly until females were either an overwhelming majority (10 or more out of 12)

or the entire jury was female (Fisher, 1997).

In response to these findings and arguments of sentencing disparity, Naylor (1990) found
that prior history of offending and seriousness of the offence committed were the most
influential factors accounting for sentencing differences across genders and she further
stated that when these factors were considered, female offenders were not treated any
differently within the sentencing process (Naylor, 1990). Farrington and Morris’s (1983)
research also supported this finding with no significant gender based differences in
sentencing being identified. Generally, it appears that research within the area of gender
and sentencing must take into consideration not only the final sentencing outcome, but
also the variety of factors that may contribute to any differences identified. The
Australian Law Reform Commission (2006) provided a summary of some of the factors
related to female offenders that need to be considered when examining sentencing
outcomes. These factors included socio-economic status, education, vocational skills,
history of being a victim of physical or sexual abuse, Aboriginal status, having English as
a second language, suffering from a mental illness, having an intellectual disability,
suffering from drug and alcohol abuse issues and child care considerations (Australian
Law Reform Commission (ALRC), 2006). The question that then comes to mind is

whether all of these factors are also considered for male offenders and if not, why not?
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It is important to explore the gender factor in sentencing within the context of women’s
participation in crime. Research exploring the most extreme of penalties the death
penalty in the USA and the gender factor report that the number of women awaiting
execution at the time of the study was half that of men, and that the crimes associated
with these death penalties were more often for the murder of an abusive spouse
(Kaufman-Osborn, 1999). When exploring the phenomenon of gender based leniency in
sentencing, Ferraro (1997) discusses the relationship between gender ideologies and the
treatment of women in prison, suggesting that the gender imbalance does not end at
sentencing, but is present as a general underlying factor within the entire legal process.
It is important to alert readers to exercise caution when reading gender based research,
because a number of researchers fail to control for past criminal history and seriousness
of offence when conducting or reporting there comparisons (Ferraro, 1997; Wrightsman
et al. 2002). Ferraro (1997) and Wrightsman and colleagues (2002) have argued that
when these factors are taken into consideration, a considerable amount of gender-based

leniency disappears.

There are numerous arguments as to why the gender discrepancy exists, with Streib
(1990), arguing that women are sentenced to death less often because they are seen as
better candidates for rehabilitation and are less likely to have an existing criminal record.
Furthermore it is readily contended that when women commit acts of violence such as
murder, they often do so in an emotional or mentally disturbed state and act without

premeditation (Streib, 1990).
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The overall gender bias that appears to be present within legal systems may be
appropriate given some of these arguments. Alternatively, it may be a reflection of pre-
conceived notions regarding women and crime that impact on the sentencing decisions of
judges (Kaufman-Osborn, 1999). Research is currently in its early stages with regards to
these issues and it is therefore difficult to determine whether in fact a gender ‘bias’ is
present within the system or if other factors are attributable to the differences that are

sometimes reported.

The gender discrepancy has also been identified with regard to jurors, with researchers
arguing that females vote guilty more often in simulated rape cases (Fisher, 1997).
However, further research has demonstrated that guilty verdicts do not increase
significantly until females make up an overwhelming majority of the jury (i.e. 10 females
to 2 males) (Fisher, 1997). Research by Hough, Lewis and Walker (1988) also found that
women and younger respondents tended to be less punitive than others. Again, additional
research is required into juror gender ratios in order to determine whether it has a
consistent impact upon sentencing. As previously stated gender based discrepancies need

to be considered within the context of female offending.

Women and Differences in Offending Behaviour

When exploring the extra legal variable of gender and its impact on sentencing outcomes

researchers have focused heavily on offender gender. Researchers such as Streib (1990),
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and Kaufman-Osborn (1999) have suggested that there may exist a gender based disparity
with regard to sentencing outcomes however they have also highlighted that when
considering gender as a component of offending it is important to be mindful that these
sentencing differences may be a function of the overall differences in the offending
behaviours of men as compared to women. Research by Farrington and Painter (2004)
found that when male and female offenders were compared across specific crimes males
disproportionately committed crimes of burglary (20% male as compared to 6% female)
and vehicle theft (13% male compared to 4% females). While within the sample females
disproportionately committed offences of shoplifting (28% female to 6% male) and

offences of deception (27% female to 12% male) (Farrington & Painter, 2004).

Nagel and Johnson (1994) reported a similar discrepancy in the offences committed
across the genders with females being more prominent in offences relating to drugs,
embezzlement and fraud. In addition to these research findings Kaufman-Osborn (1999)
reported a gender difference for the more serious offence of murder stating that women
typically kill people that are known to them while in comparison men typically kill
strangers in conjunction with some other felony such as robbery. It should also be noted
at this stage that Kaufman-Osborn (1999) reported that in the United States of America
women are only responsible for approximately one eighth of the nations murders.
Ogilvie, Lynch and Bell (2000) reported that although females were cautioned more for
property offences they found little obvious evidence of any marked sex / gender effect

with respect to the type of offences committed.
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Statistically in 2004 of the total federal prisoner population in Australia approximately 13
percent were female (ALRC, 1988). Also a New South Wales survey conducted in 1995-
1999 found that social security fraud accounted for 15.6 percent of all offences
committed by women. This was argued to be a consequence of social and economic
disadvantage (ALRC, 1988). In Australia in 2005 males dominated the prison population
comprising 93 percent (23,619) of the total prison population as compared to the females
7 percent (1,734) (Australian Bureau of Statistics - Prisons in Australia, 2005). Women
were also found to be proportionately less likely than males to appear before the higher
level courts (Australian Bureau of Statistics, 1999-2000). A review of Australian
statistics also revealed that males were found guilty of more homicides, sexual assaults
and robberies than females. These differences in types of offending across the genders

must be taken into consideration when exploring gender disparities and sentencing.

Victim Gender

This gender bias is not restricted to the gender of the defendant; a discrepancy appears to
exist with regard to the gender of victims as well. Turow (2003) reported that capital
punishment is imposed three and a half times more often when the offence involves the
murder of a woman than when the sentencing is compared to cases involving the murder
of a man. The American Bureau of Justice national data set was reviewed by Glaeser and
Sacerdote (2000), with a gender disparity being found with regard to the sentences
defendants received and the gender of the victim. The findings indicate that defendants

were given sentences that were 56 percent longer when they were found guilty of killing
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a woman (Glaeser & Sacerdote, 2000). This particular gender bias appears to place
disproportionate values on the lives of men and women (Turow, 2003). The sentencing
may reflect a premise that the offence of murdering a woman is of greater severity and
therefore deserving of a more severe punishment than does the crime of murdering a man.
Previous research appears to indicate that the gender of the victim has a considerable
impact on the sentencing process if considered on its own (Turow, 2003). This research
continues to reflect a gender bias within the legal process, which brings into question
whether these gender discrepancies are a reflection of gender based ideologies and beliefs

within society, or simply an indication of a decision making bias.

The current research seeks to explore whether the gender of a victim has an impact on the
sentence participants feels is appropriate, and also considers the impact of the gender of
participants within this decision process. If current sentencing practices are a reflection
of social norms, then a discrepancy should be identified relating to the victim’s gender,
consistent with previous research. The additional examination of the impact of the
gender of participants may provide some insight into whether men and women generally
differ in their sentencing recommendations and also whether they may hold conflicting

views regarding victims based on the victim’s gender and therefore sentence differently.

The majority of the gender in crime research is American-based and should therefore be
considered with care if it is to be generalized to Australia, but it does provide a basis for
research development in an Australian context. Australia does not use the death penalty,

which is often the basis for sentencing research in America. Australian-based research
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regarding sentencing is limited, but the general arguments regarding the reasons why
women would be viewed differently in the legal process appear to have face validity and

to be cross culturally relevant.

Race in the face of the sentencing process

Sentencing research exploring the impact of a defendant and victim’s race has
consistently demonstrated that race remains an influential factor in the determination of
sentence length (Fairchild & Cowan, 1997; Parloff, 1997). Several studies have
examined the effects of the race of the defendant on jury decision-making, with scholars
and scientists claming that Anglo-Saxon jurors often exhibit a bias against African
American defendants (Fairchild & Cowan, 1997; Parloff, 1997). In addition, concern has
also been voiced concerning African American jurors treating African American
defendants more leniently than would Anglo-Saxon jurors (Fairchild & Cowan, 1997;
Parloff, 1997). A meta-analysis of 37 studies exploring this phenomenon revealed that
defendant race did not significantly influence verdicts, however once convicted, African
Americans and Anglo-Saxon’s received different punishments, depending on the type of
crime they had committed (Mazzella & Feingold, 1994). Specifically, African Americans
received harsher punishments for negligent homicide, whereas Anglo-Saxon’s were given

harsher punishments for fraud and embezzlement (Mazzella & Feingold, 1994).

Colfax (2003) compared death penalty cases on the basis of the race of the victim and

reported that defendants in cases involving Anglo-Saxon victims resulted in the death
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sentence three and a half times more often than cases where the victim was from a racial
minority group. Glaeser and Sacerdote’s (2000) analysis also found a victim race
disparity with sentencing being 53 percent shorter when the victim was African
American. Wuensch and colleagues (2002) conducted an analysis of criminal trials in the
USA and found that defendants received longer sentences when they were African
American as compared to Anglo-Saxon and also when the victim of the crime was
Anglo-Saxon. Turner (1996) demonstrated the same race discrepancy within his
research, finding that defendants that were found guilty of killing individuals of Anglo-
Saxon background received the death penalty in 11 percent of the cases analysed, but in
cases where the defendant is found guilty of killing an individual of African American

background the death penalty was only invoked in one percent of these cases.

Turner (1996) took his analysis a step further and conducted a ‘defendant race’ combined
with ‘victim race’ analysis and concluded that: - in cases involving African American
defendants and Anglo-Saxon victims the death penalty was endorsed in 22 percent of the
cases, the highest percentage group. In cases were both the victim and the defendant
were Anglo-Saxon, the death penalty was imposed in eight percent of cases, while in
those involving both African American defendant and victim, it was imposed in only one
percent of cases (Turner, 1996). Finally in cases where the defendant was Anglo-Saxon
and the victim African American, the death penalty was applied in only three percent of
cases (Turner, 1996). Turner (1996) concluded from his research that defendants charged
with killing Anglo-Saxon individuals were 4.3 times more likely to receive the death

penalty than defendants found guilty of killing an African American individual. In
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addition to these findings, research has also indicated that African Americans are more

likely to be refused bail and to be charged with felonies in the USA (Spohn, 1995).

An examination of Australian criminal statistics has revealed a similar trend, with
indigenous Australians being over represented within our legal system and frequently
receiving lengthier sentences (Australian Bureau of Statistics, 2005; ALRC, 2006; Sarre,
1994; Morgan, 2002). According to the Australian Bureau of Statistics indigenous
persons accounted for 22 percent of our prison population in 2004 — 2005, the highest
rate since 1995 (Australian Bureau of Statistics, 2005). This rate (12 percent) represented
the largest annual increase since 1999 (Australian Bureau of Statistics, 2005). Further
analysis of sentencing statistics and racial discrepancy reveals that indigenous persons are
disproportionately represented within the criminal courts and prisons and also 12 times
more likely than non-indigenous persons to be in prison in 2005 (Australian Bureau of

Statistics, 2005; Sarre, 1994).

In Australia indigenous imprisonment rates are much higher than non-indigenous rates
across all jurisdictions, with indigenous imprisonment rates increasing from 1987 — 