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Alternative dispute
resalntion
~— see also Conciliation
and arbitration
universities, 147-148

Annual leave
emplovee entitlements, 64

Ansett v Wardley
direct discrimination, 133

Arbitration power
—— see also Conciliation
and arbitration
employment law, application
1o, 115-116, 122

Ashbion v Wall
sexual harassment, 138

Australian Constitution
heads of power, 115,
116-125

Australian Fair Pay
Commission
establishment, 9

Australian Industrial
Relations Comumission
- see Industrial
Cominission

Aunstralian Workplace
Agreemant (AWA)
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aholition, 11
industrial reform, &, 120

Asvards
Fair Work, under, 14-15,
- 6569

flexible working
arrangements, 66-67

modern
— see Modern
awards

National Employment
Standards and, 67-68

terms, 6667

Banovic’s Case
indirect discrimination,
134-135

Blackadder v Hamsay
Butchering
no duty to provide work
{general rule), 38-39
provide work on
reinstatement, 3839

Boin and Harvey
unfilir service COntracts,
29-30

BOOT (Better Off Overall
Test)
enterprise bargaining, 70-71

Building industry
building and construction
tribunals, 149-150
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Building industry — cont
unfair contracts, 34

Basiness Council of Australia

globalisation and

technological change,

67

Byrne v Australian Airlines
terms of industrial award
and relationship to
coniract, 35-30

Carers leave
employee cntitlements, 64

CFMEU v Nubrick
sham contracts, 32-34

Codes of conduct
contract of employment,
and, 13

Collective bargaining
history, 5

Comumon law duties
contract of employment,
13-14, 30

Community service leave
employee entitlements, 64

Conciliation and arbitration

collective bargaining,
distinguished,
117118

development in labour law,
118-119

history, 116-118

principles behind adoption
of system, 118

refornms, 12¢

Employment law

Conciliation and Arbitration
Commission
— see Industrial
Commission

Concut v Worrell
oral contracz, 56

Confidentiality
employment relationships,
17

Contract of employment
anti-poaching clauses, 49-51
breach of contract

— see Industrial
torts
common law dutics, 13-14,
36
duties of employccs
— see Emplovees
duties of employers
— see Emplovers
enterprise agreements and,
57
further materials, 12-13
intellectual property
— see Intellectual
property
nature and purpose, 12
oral, 56
policy documents, 51-55
power imbalance, 3—4, 32,
93, 118-119
prohibited conditions, 10
remuneration, 36-37
reseeaint of trade, 13-14,
46-51
sham contracts, 28, 32—4,
128
termination
— see Termination
of employment
terms of indusirial award,
5536
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Corporations power

constitutional corporations,
125-126

employment law, application
to, 115-116, 120-121

State-federal jurisdiction,
122-125

Work Choices, under, 10,
115, 121-125

Discrimination

Ansert v Wardley, 133

anti-discrimination
fegislation, 131-132

Banovic’s Case, 134-135

burden of proof, 133, 136

direct, 132-134

indirect, 134135

reasonableness defence, 135

“special measures”, 135-136

unfair dismissal, 8788

Waterbouse v Bell, 133-134

Dispute settlenent
conciliation and arbitration
— see Conciliation
and arbitration
modern award terms
— see Modern
awards

Duties of employees
— see Employees

Employees
duties
good faith, 40-43
reasonable demands,
duty to obey, 37
“SErvice arns
remuneration”, 36-37
flexible working
arrangements, 63

1583

independent contractor
distinguished, 17-18,

25

power imbalance, 3—4, 32,
93, 118-11%

working relationship, nature
of, 17-1%

test, 19-25

Employers

good faith, duty of, 4346

insolvency, 88-89

power imbatance, 34, 32,
93, 118-119

work, no durty to provide,
38-39

working relationship, nature
of, 17-19

test, 19-25

Employment law
decentralisation, 6-9
definition of, xi-xii
fairness in the workplace,

2-3
naticnal system, 11
prescriptivism, 5-6
public service, 140~144
State referrals, 127130
theories, 35
application to Australia,
3-12
universities, 144-148

Enterprise agreements
BOOT (Better Off Overali
Test), 70-71
definition, 69
single or multi, 6970

Enterprise bargaining
Fair Work, under 15, 69-72
good faith bargaining, 11,
14, 71, 105-108
history, 7, 120-121
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Enterprise bargaining - comrt
key features of regime,
7072
low-paid workers, 71-72
remuneration, 72
superannuation and,
139-140

External affairs power
employment law, application
o, 115

Facecenda Chicken Itd v
Fowler

good faith, duey of, 40-43

Fair Waork Australia
— see also Industrial
Commission
establishment, 11
tfuncticns, 72-73

Fair Work Ombudsman
functions and purpose, 11,
73
unfair and sham contracts,

34

Fair Work system

allied legislarion, 15

freedom of informasion,
93-94, 128

good faith bargaining, 11,
14, 71, 105108

Information Statement, 65

labour Iaw theories, and, 5

Queensland and the States,
127-130

Rudd-Gillard Labor, 10-12

sham contracts, 28, 3234,
128

State referrals, 127-130

unified national system, 126

Empioyment {aw

Flexible working
arrangements
emplovee’s rights, 63
enterprise bargaining, 70
modern awards, 66-67
“special measures” defence
to discrimination, 136

Free market
protection for workers and
business, 4

Freedom of association
Fair Work system, under,
93-94, 128
responsible uaionism, 114

General Employee
Entitlements and
Redundancy Scheme
(GEERS), 75, 88

Globalisation
Business Council of
Australia, 6-7
economic strategies, 119

Goldman Sachs v Nikolich
policy documents, 54-55

Good faith

bargaining, 11, 14, 71,
105108

duty of

employees, 4043
employers, $3-46

Faccenda Chicken Lid v
Fowler, £{(—4%

Maliik v Bank of Credit and
Comumerce
International, 44—45

muatuai obligations, 4346

restraint of trade, 51
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Good faith — conr
Russell v Trustees of the

Roman Catholic
Church, 45-46

Greenfields agreement
nature and purpose, 10, 70

Hall v Sheiban
sexual harassment, 137

Harvesler Case
industrial law test case, 6,
11, 119

Hawke-Keating Labor
industrial reform, 7-8, 119

Hayck industrial law theory
free market, importance of,
4
Howard Government,
under, 8-10

Heads of power
Constitution, 113, 116-125

Hollis v Valbiu
working relationship test,
21-23

Home v Press Clough Joint
Veriture
sexual harassment, 138

Hours of work
maximum weekly hours,
6263

Howard Coalition
goveroment
building and construction
tribunals, 149150

enterprise bargaining, 5-9

public sector labour
relations, 140141

Work Choices, 910,
121-122

Humberstone v Northern
Timber Mills
independent contractors, 23

Independent contractors
employees, distinguished,
17-18, 25
insolvency, employer, 88-89
labour hire companies, 26
reforms, 34-35
State egislation, 26-27
unfair and sham contracting,
25-28
case law, 2834
working relationship tesg, 25
Hollis v Vabu, 21-23
Humberstone v Northern
Timber Mills, 23
Stevens v Brodribb,
19-21
Swweeney v Boylan
Nominees, 24-25
Zuifs v Wirth Bros, 23

Independent Contractors Act
2006
purpose, 260-27

Industrial action

Fair Work system, under,
128

“go slow”, 364, 37
“work to rule”, 36

Industrial awards
history, 6
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Industrial Commission
— see also Conciliation
and arbitration; Fair Work
Australia
development, 118-119
enterprise bargaining, 7-8
history, 5-6, 117
precedents, usc of, 119
reduction of role and

powers, 9

test cases, 6
YWork Choices, under, 121

Industrial law
— see Employiment law

Industrial torts
Dollar Sweels v Federated
Confectioners
Assoctation of
Australia, 96-99
Fair Work Act, under, 102
Pilots Dispute, 99-102

Intellectual properiy
employers, 17, 149
independent contractors, 18
universities, 144-147, 149
University of Western
Australia v Gray,
144-146

Victoria University of
Techrology v Wilson,
146-147

Keldote v Riteway
unfair ¢coneract, 30-32

Lahour law
— see Employment law

Leave
annual, 64
carers, 64

Employment law

community service, G4
long scrvice, 04
parental, 63-64
public holidays, 64

“Living wage”
concept, 2-3, 118-119

Long service leave
employee entitlements, 64

Malik v Bank of Credit and
Commerce nternational
duty of good faith, 4445

Minimum conditions of
emplovment
statukory, 11

Modern awards, 1415
dispute settlement terms, 67
flexihle working

arrangements, 67
NIES, and, 67-68

Nationai Employment
Standards (NES)
enterprise bargaining, 72
Fair Work svstem, undes, 14,

60-61
maodern awards and
— se¢ Modern
awards
statutory conditions, 62-65
websites, 61

“No-disadvantage” test
abolition, 9
streamlining, 9

Occupational health and
safety
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Occupational health and
safety — cont
legislative provisions,
application, 18-19,
148
natienal system, 148

Parenial leave
employee entitlements,
06364

Policies

contract of employment,
and, 13, 51-55

Goldman Sachs v Nikolich,
54-55

Riverwood International
Australia v
MoCorntick, 52-53,
54

Position description
contract of employment,
and, 13

Protccted industrial action
enrerprise bargaining and,
71

Public service

appeal, right of, 143

Code of Conduct, 141-142
discipline, 141-144

formal nvestigation,

142-143

informal investigation, 142
legistative regime, 140, 141

Redundancy, 75
employer insolvency, 88-89
General Employee
Entitlements and
Redundancy Scheme
(GEERS), 75, 88
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genuine, 80
pay, @3

Registered organisations
governance, 110-113, 128

Remuneration
— soe Wages

Resignation
period of notice, 77

Restraint of trade
anti-poaching clauses, 49-51
cascading restraiats, 4849
confidentiality, 31
contract of employment,
13-14, 46-51

employment relationships,
17

caamples, 47485

good faith, 51

intellectual property, 51

Nordenfelt v Maxim
Nordenfelt Guns and
Anvmunition, 47

Right of entry
unicns, 11, 108-110

Riverwood International
Australia v McCormick
policy documents, 52-53, 54

Russell v Trustees of the
Rowman Catholic Church
duty of good faith, 4546

Safety nets
purpoese, 7

Secondary hoycotts
example, 103104
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Secondary boycotts — cont
ifiegal and actionable,
102-105
purpose, defining, 104

Secret hallots

protected industrial action,

i

Selection criteria
contract of employment,
and, 13

Sexual harassment
Ashton v Wall, 138
elements, 157
Hall v Sheiban, 137

Hame v Press Clough Joint

Vernture, 138

prohibition against, 136-137

State Referral Act, 127~-128

Stevens v Brodribt
employee or independent
CONTraclor, st for,
19-21
working relationship test,
19-21

Strikes

Dollar Sweets v Federated
Confectioners
Association of
Australia, 96-99

Fair Work Act, under, 102

historical, 3, 116-117

industrial torts, 94-96

legal cight, 95

Bilots Dispute, 99-102

remuneration and, 36,
94-95

secondary boyeotts,
102-105

Employment law

Superannuation

accessing, 139

accountabilicy regime, 139

choice of funds, 139

Fair Work. system, under, 15

industry funds, 139

legislative requirements,
138139

Sweeney v Boylan Nominees

independent contractors,
24-25

Termination, Change and

Redundancy Case
industrial Iaw test case, 6

Termination of employment

accepiance of job offers,
7879
discrimination, 87-88
employer insolvency, 88-89
Fair Work systern, under,
128
fixed term contracts, 76-77
ncice, 65
redundancy, 75
redundancy pay, 65
resignation, 77-78
revocation of job offers,
7879
short term contracts, 76-77
unfair dismissat
-— see Unfair
dismissal
unlawful ermination, 75

Terms

award, 66-07
conrract
— see Contract of
employment
coverage, 66
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Third Way
theory of labour law, 4-5,
10-11

‘Fransfer of business
case law, 74
emplovees, rights of, 7374

Unfalr contracts
Keldote v Riteway, 30-32
service coniracts, 27
time to cxamine unfairness,

31-32

Unfair dismissal

“after-hours” conduct cases,
83-84

appropriate behaviour,
context and, 84-85

“constructive dismissal”, 85

costs orders, 87

dealing with, 86-87

dismissal, definition, 81

exemptions, 81

Fair Work system, under, 75,

79
foreign affaics power,
120-121
genuine redundancy, 80
harshness, definition, 81-82
number of employees,
79-30
operational reasons, 80
procedures, B6-87
protections, 87-88
settlements, 87
Small Business Fair
Dismissal Code, 80
substantive provisions,
81-85
Work Choices, under, 10

Unions
freedom of association,

92-94
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governance, F10-113
Howard Government,
under, 8~10
national system, transition
o, 110-113
prohibited conditions, 10
representation, &
responsible unionism,
113-114
right of entry, 11, 108-110
srrikes
— see Strikes
trade union law, 92
unfair dismissal procedures,

86-87

Universities
alternative dispute
resolution, 147-148
employment law, 144
intellectual property,
144147, 149
superannuation, 139-140

University of Western
Australia v Gray
intellectual property,

144-146

Victoria University of
Technology v Wilson
intellectual property,

146-147

Visscher v Giudice
enterprise agreements and
conuraces, 57

Wages
Boin and Harvey, 29-30
contractual terms, 36-37
enterprise bargaining and
races of pay, 72
Pilots Dispute, 99-102
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160

wWages — conl
redundancy pay, 63
unfair service contracts,

29-30

Waterbouse v Bell
direct discrimination,

133-134

Work Choices
arguments, 123-124
corporations power, use of,
10, 115, 121-125
Howard Government
industrial reform,
910

maximum weekly hours, 63
national system, 125-120
Work Choices Case, 122-125

Workers compensation
Starc refervals, 128

Worlplace surveillance
Srate referrals, 128

Zuijs v Wirth Bros
independent contractors, 23



